
DIANA M. HEISTER,

Plaintiff

v.

IN THE COURT OF COMMON PLEAS
OF ERIE COUNTY, PENNSYLVANIA

CHRISTINA BROWN, M.D.; BAYSIDE
OBSTETRICS, GYNECOLOGY,
INFERTILITY, INC.; PETER S. LUND,
M.D.; and ST. VINCENT UROLOGY
ASSOCIATES, INC. t/d/b/a ALLIED
UROLOGY ASSOCIATES,

Defendants

CIVIL DIVISION

NO. 10075 - 2008

ORDER
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Before the Court is the Plaintiffs Motion to Compel the Defendant, Dr. Christina Brown,

to pay Plaintiffs trial expenses. Plaintiff, Diane M. Heister, argues that pursuant to 42 Pa. C.S.A.

§ 2503(7), she is entitled to trial expenses based upon Dr. Brown's aIlegedwiIIful, reckless and

vexatious conduct that resulted in this Court declaring a mistrial.

In January of 2009, Ms. Heister instituted a medical negligence case against Dr. Christina

Brown, Dr. Peter Lund and their respective employers. A jury trial began on February 29,2012

and on the seventh day of trial this Court was confronted with Ms. Heister's oral motion to

declare a mistrial. Counsel argued that on March 7, 2012, upon conclusion of Dr. Brown's

testimony and the dose of her case in chief, Dr. Brown exited the witness stand, walked around

Plaintiffs counsel table and embraced Ms. Heister in the presence of the jury. This Court heard

testimony of Ms. Heister, Matthew Diaddigo, plaintiff counsels' technical assistant, and

individually polled several jurors ultimately concluding that the embrace, witnessed by several

jurors, prejudiced Ms. Heister and the co-defendant, Dr. Peter Lund, who had yet to present his

case in chief.



On April 26, 2012, this Court held oral arguments on Ms. Heister's Motion for Sanctions.

The parties concede and this Court acknowledges that there is virtually no controlling authority

that is factually analogous to circumstances of this case. However, upon careful reflection and

consideration of the record, the parties' arguments and briefs in support of their positions on this

issue, Court finds that the Dr. Brown's intentional acts are sufficient to justify an award of trial

costs in this matter.

While the re:cord reflects that the Court did not assign any "Machiavellian" intent to Dr.

Brown, it also reflects the intentional nature of Dr. Brown's acts. To wit, Dr. Brown had to make

a direct path in front of the jury to come face-to-face and embrace Ms. Heister. Implicit in the

record is the fact that at all times throughout seven full days of trial Dr. Brown was present in the

courtroom and had become intimately aware of her surroundings.

Dr. Brown acknowledged this much in her testimony about the congested nature ofthe

courtroom on April 26, 2012. As justification for the path she took, Dr. Brown testified it was the

only unobstructed pathway in the courtroom. This assertion is unpersuasive because the most

direct pathways from the witness box to her seat was not obstructed by lawyers or audio/visual

equipment. It was Dr. Brown's conscious decision to choose the path towards Ms. Heister,

embrace her in the presence of the jury and therefore prejudice this case to extent a mistrial was

declared.

Moreover, the timing of Dr. Brown's intentional act further supports the Court's finding

that her conduct was vexatious. At the time the embrace occurred, Ms. Heister had completed her

case in chief and the Court only required two additional days to hear Dr. Peter Lund's case in

chief and ultimately closing arguments from all parties. But for the poor timing of Dr. Brown's



intentional decision to approach and embrace Ms. Heister in the presence of the jury this case

would have been resolved by verdict.

Dr. Brown's intentional and vexatious conduct is sufficient to justify the Courts decision

to award Ms. Heister trial expenses in this matter. Yeager v. Kavic, 765 A.2d 812 (Pa. Super.

200). "An award of counsel fees is intended to reimburse an innocent litigant for expenses made

necessary by the conduct of an opponent." American Mutual Liability Insurance Co. v. Zion &

Klein, P.A., 489 A.2d 259 (Pa. Super. 1985). Thus, it is the decision of this Court that Dr. Brown

is hereby ORDERED to pay $47,075.11 in trial expenses incurred on behalf of Ms. Heister.

BY THE COURT:

cc: Paul K. Vey, Esquire
PIETRAGALLO GORDON ALFONO
BOSICK & RASPANTI, LLP
One Oxford Centre - 38th Floor
301 Grant Street
Pittsburgh, PA 15219

Peter D. Friday, Esquire
William D. Phillips, Esquire
FRIDAY & COX, LLC
1405 McFarland Road
Pittsburgh, PA 15216

Francis J. Klemensic, Esquire


