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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

____________________________________________________________ X

IN RE ETHICON, INC., PELVIC REPAIR . CIVIL ACTION NO. 2:12-md-02327
SYSTEM PRODUCTS LIABILITY :

LITIGATION :  MDL No. 2327

_________________ Judge Joseph R. Goodwin

This Document Applies To All Actions

____________________________________________________________ X

PLAINTIFFS' MEMORANDUM IN SUPPORT OF THEIR MOTION FOR
A FINDING OF SPOLIATION AND FOR SANCTIONS

Defendants Ethicon, Inc. and Johnson and Johnson (collectively “Ethicon”) have lost,
destroyed, or disposed of tens of thousands, if not hundreds of thousands, of documents and
other evidence containing information vital to this litigation. Defendants’ spoliation of evidence
was systematic and continual over the last ten years. It was not limited to one employee, to a set
of employees, or to a department. Instead, it was a systematic failure at all levels, from
Ethicon’s sales personnel to its president. As a result, Ethicon has produced numerous
important witnesses who worked there for several years and have few, if any, documents in their

custodial files. In 2010, seven years after a litigation hold had been instituted, Ethicon removed

all information from the hard drive of its outgoing worldwide president, Renee Selman.

Aside from the obvious impropriety, Ethicon’s document destruction has severely
prejudiced the Plaintiffs for the upcoming bellwether trials. Certainly, Defendants should not
benefit from gaps in the Plaintiffs’ story that Defendant created. If Defendants cannot provide a
complete production due to its own spoliation, justice and fairness require the Court to even the
playing field by punishing Defendants. As there is there no question that Ethicon destroyed

important evidence, the law requires a remedy. The proverbial slap on the hand is not enough,
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for it would only incentivize these and other Defendants to do the same. Rather, Plaintiffs
respectfully suggest that when spoliation is as systematic, and as harmful to the other side, as it
has been in this litigation, then the appropriate remedy is a default judgment against the
spoliator. Specifically, Plaintiffs request default judgments against Ethicon in the Lewis case,
and in the initial bellwether TVT-O and Prolift cases. In all cases, the Court should strike
Ethicon’s learned intermediary defense and give a spoliation instruction to the jury. The Court
should also strike any statute-of-limitations defenses in all cases, and should charge Ethicon with
the reasonable costs and fees associated with this motion.

Ultimately, the reason that Ethicon lost and destroyed thousands of documents is not the
key issue. Whether Ethicon’s behavior was willful or negligent, Ethicon is culpable under the
law. But it is remarkable that so much information could be lost or destroyed when a litigation
hold has been in place for ten years. As demonstrated by the testimony of James Mittenthal,
Ethicon’s corporate representative on the issue, Ethicon failed to implement, supervise, or
monitor its litigation hold. Instead, Ethicon left to individual employees the decision about how
and where to preserve documents. When employees left, their documents were destroyed

wholesale, unless the outgoing employee took measures to prevent that from happening. Then,

even when that soon to be ex-employee (with little incentive to take the appropriate measures)
did take measures to preserve the documents, Ethicon still destroyed many of those files.

Because Plaintiffs have the burden of proof, the less information Defendants produce, the
more difficult it becomes for Plaintiffs to meet their burden to the Court and the jury. The rules
of evidence and Fourth Circuit case law give this Court broad discretion to sanction Defendant
for its spoliation, so that it does not benefit from destruction of evidence. The Court should

exercise that discretion and grant Plaintiffs’ motion.
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BACKGROUND

l. ETHICON HAS LOST OR DESTROYED THOUSANDS UPON THOUSANDS
OF DOCUMENTS THAT RELATE TO CRITICAL PERIODS IN THE
DEVELOPMENT AND MARKETING OF THE PRODUCTS AT ISSUE.

Ethicon destroyed thousands of important documents for several key former Ethicon
officers, including the head of the company, and for other key employees, such as the sales
representative for the first bellwether trial. Ethicon has also lost or destroyed several videos
produced by one of its expert witnesses, and has destroyed thousands of documents from
Medscand Medical A.B. (“Medscand”), the original manufacturer of the TVT product.

A. Ethicon has produced few if any documents for many key company leaders.

The following are examples of important Ethicon officers and employees, starting with
its five-year worldwide president, whose custodial files were, at best, severely inadequate.

e Renee Selman, worldwide president, 2005-2010: Ethicon has admitted that it “did
not maintain” Ms. Selman’s hard drive.! As president of the company, Ms. Selman “had
responsibility for setting certain key policies, defining strategy, direction, overall responsibility

for some of the company’s actions.”?

Ms. Selman was president during a critical period, marked
by consistent interaction between Ethicon and the FDA on various issues.® She was a key part of
the team communicating with the FDA regarding the FDA’s Public Health Notification in 2008.*

Given Ms. Selman’s role as a high-level decision-maker at Ethicon, her hard drive surely

LEx. A, James P. Mittenthal 8/13/13 Dep., at 248:20-249:3.

?1d. at 248:11-16.

® For example, there were FDA inspections of key Ethicon Facilities in 2005 and 2008. (See Ex. B,
Establishment Inspection Report for 8/29/05-9/08/05, ETH.MESH07281437-07281458; Ex. C,
Establishment Inspection Report for 8/11/08-9/05/08, ETH.MESH02252211-02252224). The FDA
cleared several new Ethicon SUI and POP devices during this period, including the TVT-Secur (2005),
TVT-Exact (2010), TVT-Abbrevo (2010), and Prolift and Prolift+M (2008). And, the FDA issued a key
Public Health Notification regarding complications associated with transvaginal placement of surgical
mesh on October 20, 2008. (Ex. D, FDA Public Health Notification: Serious Complications Associated
with Transvaginal Placement of Surgical Mesh in Repair of Pelvic Organ Prolapse and Stress Urinary
Incontinence, ETH.MESH.02310655-02310657).

* See Ex. E, Devon Prutzman 10/17/08 e-mail to Renee Selman and others.

3
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contained vital information about Ethicon’s policies, safety procedures, marketing strategies, and
numerous other key issues. All of that information is gone. Ms. Selman testified that she was
aware of the litigation hold, she believed that it applied to the entire TVT family of products, she
knew not to delete relevant documents, and she followed procedures closely, placing documents
in properly designated folders.” But Ethicon has only produced about 25 documents for Ms.
Selman, a remarkably low number for someone who was head of the company for five years, and
has admitted that it destroyed all documents that Ms. Selman has saved on her hard drive.®

e Ramy Mahmoud, chief medical officer and worldwide president of evidence-based
medicine, August 2007-July 2010: Mr. Mahmoud headed four departments and, as such, was
involved in quality board discussions and determinations, including decisions on handling
product complaints and post-market surveillance activities of its high-risk products such as the
POP and TVT.” Mr. Mahmoud testified that he complied with all litigation hold notices.®
However, Ethicon has only produced 27 documents,® where there should be thousands or tens of
thousands, in Mr. Mahmoud’s custodial file.

e Charlotte Owens, global medical director, Gynecare, September 2003-August 2005:
Dr. Owens worked in product development, marketing and sales activities.™® She provided
information for regulatory agencies about new products.™* She helped to draft the instructions

for use (“IFU™) for the Prolift product.** She also reviewed adverse events to determine whether

® Ex. F, Renee Selman 6/20/13 Dep. 29:12-38:13; 39:5-43:13.

® Ex. G, Christy Jones 6/18/13 letter to Bryan Aylstock.

" Ex. H, Ramy Mahmoud 7/15/13 Dep. at 40:17-41:7.

®1d. at 68:2-7.

° Although there were 111 documents in his custodial file, 84 of those were from Mr.
Mahmoud’s prior employment with other Johnson & Johnson companies.

0Ex. 1, Charlotte Owens 6/19/13 Dep. at 85:1-17.

" 1d. at 87:20-24.

2 1d. at 100:22-101:3.
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the complications were related to Ethicon’s device.™® Ethicon has produced all of six (6)
documents from Dr. Owens’s custodial file. Yet, a search for “Owens” across Ethicon’s
production returns approximately 14,000 documents.

e Sean O’Bryan, senior project manager in regulatory affairs, November 2001-April
2005: Mr. O’Bryan submitted annual reports to the FDA detailing safety and product
developments.'* He was the regulatory lead on the TVT-Blue and TVT-O projects, which
involved creating the regulatory strategy and product development.> Mr. O’Bryan helped to
draft the IFU for TVT-0.'® Mr. O’Bryan also prepared and submitted the TVT-O 510(k)
application to the FDA.* Yet, Ethicon has produced only 54 documents in Mr. O’Bryan’s
custodial file. A search for “O’Bryan” across the entire Ethicon production returns
approximately 5,500 documents.

e Laura Angelini, vice president of global strategic marketing for Ethicon Surgical
Care, among other positions, employed by Johnson & Johnson since 1991: Ms. Angelini worked
on the TVT from its infancy, from 1997-2005.'® She was Ethicon’s corporate designee to testify
as to agreements with UIf Ivar Ulmsten, one of the original developers of the TVT product; as to
amounts paid to Mr. Ulmsten by Ethicon or Medscand, the company for which he worked; and
as to services rendered by Mr. Ulmsten or any affiliated entities.™ In late 2005, she quit for a
few weeks, changed her mind, and then was re-hired in the same position.?’ However, during

that short period (after the TVT litigation hold had been issued), Ethicon destroyed all of those

“1d. at 105:19-106:21.

 Ex J, Sean O’Bryan 6/06/13 Dep. at 34:4-22.

' Id. at 39:1-6; 40:1-9.

' 1d. at 110:12-17.

1d. at 95:11-14.

8 Ex. K, Laura Angelini 9/17/13 Dep. at 10:4-23.

19 See Ex. L, Plaintiffs’ 8/05/13 Rule 30(b)(6) Deposition Notice, at 1 2, 5, 8; see also Ex. M, Laura
Angelini 9/16/13 Dep. at 51:5-8 (indicating her status as a corporate designee).

20 Ex. M, Angelini 9/16/13 Dep. at 19:12-17.
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documents by purging her computer of all files.?* As such, Plaintiffs have no custodial file for

Ms. Angelini from 1997 through 2005, during which time she helped to develop Ethicon’s
marketing strategies for the new TVT products. Ms. Angelini has further testified that she does
not know how to locate documentation about Ethicon’s payments to Mr. Ulmsten or
Medscand.?

e Jennifer Paine, worldwide director of regulatory affairs, among other positions, June
2004-December 2009: Ms. Paine worked on the TVT product line for roughly a year and a half
(July 2007-December 2009).% Ethicon produced only 71 documents in Ms. Paine’s custodial
file. Given her position, she surely had regular contact with the FDA and other regulatory
agencies. Yet, Ethicon did not produce a single e-mail sent to or from Ms. Paine as part of her
custodial file.

e Price St. Hillaire, various sales and marketing positions, including marketing
director, 1999 through 2008.2* Mr. St. Hillaire was Product Director of Ethicon’s incontinence
line, so he would have been involved with the relevant devices (including TVT). However, he
does not recall being made aware of a litigation hold during his time at Ethicon.? Still, Mr. St.
Hillaire did not destroy any relevant documents, and he left all of his physical files and his laptop
in his office when he left the company.?® Yet, Ethicon has not produced these files and has
apparently destroyed every single one of the documents he had retained..?’

e Cheryl Bogardus, various positions including worldwide marketing director, January

2001 through May 2007. Though she does not recall being told to preserve documents, Ms.

21 See id. at 53:13-55:16.

22 |d. at 204:3-205:12, 243:21-244:8.

2 Ex. N, Jennifer Paine 6/13/13 Dep. at 23:14-24:17.
**Ex. O, Price St. Hillaire 7/11/13 Dep. at 13:25-25:17.
% Ex. P, Price St. Hillaire 7/12/13 Dep. at 332:10-336:14.
% 1d. at 343:5-345:12.

% See Ex. Q, Ben Watson 6/27/13 e-mail to Andrew Faes.

6
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Bogardus left all of her paper and electronic documents behind when she left Ethicon in 2007.%
Ms. Bogardus also stated that she would have sent or received about 100 e-mails per day, and
she left a file cabinet full of documents.?® Yet, Ethicon produced no custodial file for her, and
again has apparently destroyed every single one of the documents that she had retained.*°

e Gregory Jones, various regulatory positions, including worldwide director of
regulatory affairs, 1989-2003. Mr. Jones kept electronic copies of documents, such as 510Ks,
regulatory strategies, FDA correspondence, documents regarding the products of other
manufacturers, and audit reports.® He was not aware of any effort made to preserve those
documents at the time that he left Ethicon.®* As a result, Ethicon only produced about 20
documents in Mr. Jones’s custodial file.

e Rick Isenberg, worldwide director of medical affairs, 1999-2002: Despite Mr.
Isenberg’s key role in the company, only a single (one-page) document was produced from his
Human Resources file, and no custodial file could be produced.®* Additionally, no personnel file
was produced for Mr. Isenberg.®*

e Patricia Hojnoski, senior project manager and contracting position in regulatory
affairs, 2002-2009. Ms. Hojnoski testified that she would have complied with any document
retention policies or litigation holds that were communicated to her, she would not have

destroyed any relevant documents, and she would have preserved copies of any handwritten

% Ex. R, Cheryl Bogardus 8/30/13 Dep. at 19:4-31:22.

1d. at 31:10-15; 26:7-27:12.

% Ex. S, Ben Watson 8/11/13 e-mail to Andrew Faes.

3L Ex. T, Gregory Jones 8/20/13 Dep. at 47:15-55:25.

%21d. at 54:24-55:7.

% Ex. U, Ben Watson 8/29/13 e-mail to Andrew Faes.

% Ex. V, Rick Isenberg 11/05/13 Dep. (rough) at 53:17-54:4.

7
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notes that she created.®® Yet, Ethicon produced only six documents in her custodial file, and has
apparently destroyed every other document that she had retained over that seven year period.

e Jill Schiaparelli, project director for strategic growth, 2000-2007. Ms. Schiaparelli
worked with Dr. Todd Heniford, an advocate of light mesh materials who is now an Ethicon
expert witness. A 2004 e-mail from Ms. Schiaparelli describes Dr. Heniford’s opinion that “we
need to reduce the mass and inflammatory response in the current mesh.”*® Despite Ms.
Schiaparelli’s long-term involvement with “strategic growth” of the Ethicon’s mesh products,
Ethicon has no custodial file for her.®” Again, the only explanation is that Ethicon has destroyed
each and every one of the documents in her custodial file.

B. Ethicon has produced few if any documents for other important employees, including
the sales representative for the first bellwether case.

Ethicon has admitted that in addition to losing or destroying documents associated with
these key company officers, Ethicon also lost or destroyed documents associated with numerous
employees involved in the sale and marketing of the TVT and POP products, including the
specific sales representative involved in the first bellwether case. The problem is not isolated.
Ethicon has admitted that it was able to produce custodial files for less than half of the sales
representatives for the 30 bellwether cases.*® Additionally, Ethicon has admitted having no
database or other mechanism for tracking information provided by sales representatives to
physicians or patients.*®

e Paul Courts, sales representative: Mr. Courts, the sales representative for the first

bellwether trial (Carolyn Lewis), had only 35 documents in his “custodial file.” Yet, the

% Ex. W, Patricia Hojnoski 4/16/13 Dep. at 20:17-27:25; 44:13-45:11.

% Ex. X, Jill Schiaparelli 5/02/04 e-mail to Karen Zaderej and several others.
S Ex. Y, 11/19/13 e-mail from Benjamin Watson to Andrew Faes.

% Ex. Z, Christy Jones 4/2/13 letter to Bryan Aylstock, at p. 1.

% Ex. AA, Ethicon response to Plaintiffs’ Request for Admission No. 153.

8
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“custodial files” of other witnesses revealed that Mr. Courts had been copied on many more
documents. At his deposition, Mr. Courts admitted that he would have had CDs and visual aids
that fell within the litigation hold, but he had no idea whether any of it had been preserved.*°

e Troy Mohler, sales representative, May 2004-May 2012: Despite this eight-year
employment, Ethicon only produced 186 documents in Mr. Mohler’s custodial file. Mr. Mohler
testified that he would not have destroyed any electronic or hardcopy material.** He testified
that he routinely received physician education materials (slide decks), and that he handed over a
binder of all his physician call notes (from 2004 through 2012) when he left the company.** Yet,
Plaintiffs did not receive any slide decks, or Mr. Mohler’s call note binder, in his production.
Mr. Mohler also had procedural videos relating to the TVT and other products on his laptop and
iPad.* Clearly, videos that Mr. Mohler showed to implanting physicians are important
evidence.

e Allison London Brown, marketing director for women’s health and urology, 2004-
2007, employee from 1997: Ms. Brown’s duties included “[d]irect[ing] the launch of first new
Pelvic Floor segment” and “[d]evelop[ing] and execut[ing] worldwide strategy for the Pelvic
Floor and Incontinence markets.”** Despite her key role at Ethicon, Defendants produced no
custodial file for Ms. Brown.*®

C. Ethicon has lost or destroyed almost every video produced by Dr. Heniford on the
benefits of using lighter mesh material.

“0 Ex. BB, Paul Courts 7/16/13 Dep. at 388:13-391:8.

M EX. CC, Troy Mohler 6/07/13 Dep. at 43:14-44:2; 55:10-56:19; 62:20-64:6.
“2|d. at 17:24-18-9, 236:13-237:5.

“|d. at 62:20-64:6.

“ Ex. DD, Curriculum vitae of Allison London Brown, p. 2.

** Ex. EE, 9/6/2013 E-mail from Kelly Crawford to Cheryll Calderon, et al.

9
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As noted, Dr. Heniford was an advocate for using lightweight, large-pore mesh materials
in products to be implanted in the human body. He created several videos for Ethicon.*®
Ethicon produced to Plaintiffs’ counsel one of these videos, starring Dr. Heniford, entitled
“Benefits of Lightweight Meshes.” In the video, Dr. Heniford states that “heavyweight meshes
should not be used anywhere in the human body, and there is no excuse to continue to do so.”*’
Plaintiffs requested Dr. Heniford’s other videos on this topic, but counsel for Ethicon has stated
that they “have not been able to locate any additional videos.”*® Dr. Heniford is now an expert
witness for Ethicon, even though Ethicon’s TVT products are still being made from the
heavyweight “old old” mesh products Ethicon had been using decades earlier in hernia
applications.*®

D. Ethicon destroyed 600 pounds of documents from Medscand.

Another important example of Ethicon’s document destruction involves roughly 600
pounds of important documents provided to Ethicon by Medscand, which was the original
manufacturer of the TVT product. Ethicon admits that all relevant research, testing, and studies
should have been collected and preserved.® During the development of the TVT product, Mr.
Ulmsten performed studies on behalf of Medscand. Mr. Isenberg, the former worldwide director
of medical affairs, testified that Mr. Ulmsten’s studies were “sort of the cornerstone of
[Ethicon’s] marketing campaign related to safety and efficacy of the TVT.”>!

To date, Defendant has been unable to produce documents and data relating to these

studies, other than one binder. Ethicon claims that all other documents from these studies were

“ Ex. X, Jill Schiaparelli 5/02/04 e-mail to Karen Zaderej and several others.

‘" Ex. FF, Benefits of Lightweight Meshes video.

“ Ex. GG, Benjamin Watson 11/15/13 e-mail to Bryan Aylstock.

“® See Ex. HH, Robert Rousseau 8/18/99 e-mail to Chao-Chen Chen, ETH.MESH.09275875.
% Ex. A, Mittenthal 8/13/13 Dep. at 108:9-12, 126:24-127:21; 162:7-163:11.

L Ex. 11, Rick Isenberg 11/06/13 Dep. (rough) at 421:13-19.

10
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destroyed in a fire.°> Medscand is no longer in business. One internal e-mail estimates that the
documents weighed a total of 600 pounds.®® Mark Yale, Ethicon’s former manager of
worldwide customer quality, testified that he was aware of the Medscand “document dump,” that
he remembered a search for those documents, and that he had no recollection of them being
found.* Plaintiffs can only assume that these documents were lost or destroyed.

At the time, a series of e-mails contemplated what to do with these documents.
Ultimately, two Ethicon employees—L.isa Kaiser and Wanda Patire-Singer—agreed that clinical
studies, shelf life studies, and batch history records should be kept in particular locations. They
further agreed that “actual product retains” should be scrapped unless a litigation hold were in
place.® Yet, despite these conclusions, and despite the fact that a litigation hold was in place,
the documents were apparently destroyed.

1. IN ADDITION TO ITS DOCUMENT DESTRUCTION, ETHICON’S LACK
OF OVERSIGHT OVER ITS LITIGATION HOLD CAUSED THE LOSS OF
THOUSANDS OF DOCUMENTS.

Ethicon has issued litigation hold notifications for all of the products covered in this
MDL.>® None of the litigation holds were removed at any time.>” As such, litigation holds have
continually existed at Ethicon from (at the latest) May 22, 2003, through the present. But

despite these holds, thousands upon thousands of documents were lost or destroyed. That much

is undisputed. For instance, Mr. Mittenthal testified as follows:

52 Ex. JJ, Benjamin M. Watson 11/05/13 letter to Thomas P. Cartmell, at p. 4.

3 Ex. KK, E-mail string beginning with ETH.MESH.05220458, at ETH.MESH.05220460 (Jeffery
Everett 11/03/05 e-mail to Kathleen Carbone).

* Ex. LL, Mark Yale 8/7/13 Dep. at 240:2-23.

% Ex. KK, E-mail string beginning with ETH.MESH.5220458, at ETH.MESH.05220458 (Wanda Patire-
Singer comments to Lisa Kaiser e-mail).

% See Exhibits MM-RR, litigation hold notices dated May 22, 2003 (ETH.MESH.00875544): April 27,
2006 (ETH.MESH.01949009); April 21, 2008 (ETH-10733); Feb. 18, 2011 (ETH.MESH.07983156);
Feb. 23, 2011 (ETH.MESH.05094929); and July 20, 2011 (ETH.MESH.04945246).

" Ex. A, Mittenthal 8/13/13 Dep. at 197:4-15.

11
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Q: ... The bottom line is that you learned about data destruction by Ethicon and
Johnson & Johnson regarding documents that should have been produced in this
case; right?

THE WITNESS: | learned about data loss. | wouldn’t adopt the same words as
you used with the use of the word loss instead of destruction.

*k*x

Q: Would you agree with me that there are potentially relevant documents that
Ethicon or J&J has been unable to produce in this litigation?

THE WITNESS: There are -- there are indications that there have been
potentially relevant documents that the company has been unable to produce.®®

Additionally, a letter from Ethicon attorney Christy Jones, dated April 2, 2013, states that
Ethicon was unable to produce complete custodial files for the sales representatives for 16 of the
30 bellwether cases. She wrote that Ethicon was “having difficulty finding a meaningful volume
of documents for many of the reps who left since implementation of the holds.”*® In other
words, Defendant admitted it was lacking large quantities of relevant documents for more than
half of the sales representatives for the bellwether cases.

One reason that the litigation holds were ineffective is that Ethicon has not had a written
policy regarding document retention at any time relevant to this motion.®® Ethicon also did not
make a centralized litigation hold folder available to employees through their Outlook accounts
until 2007.% Until then, employees were expected to create their own litigation hold folders.
Even after the centralized litigation hold folder was set up, in March 2007, no one was required
to use it. Rather, employees “had the option to use the litigation hold folders, to move or copy

materials into those folders if they chose, or to appropriately file the information in their own

%8 |d. at 27:10-20, 216:8-20 (objections omitted).
% Ex. Z, Christy Jones 4/2/13 letter to Bryan Aylstock.
% Ex. SS, James P. Mittenthal 9/25/13 Dep. at 371:8-373:11.
:z See id. at 307:6-309:18, 484:16-485:12.
Id.

12
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filing systems provided they were able to then identify it in a going-forward basis. ... [T]he
folders are not mandatory.”®

Ethicon also took no steps to ensure that documents associated with outgoing employees
were preserved. Until recently, it was Ethicon’s policy to delete (or, “wipe”) the information
from the hard drives of departing employees, unless there was a “franchise-specific exception”
for the employee’s hard drive.*® In other words, the IT department deleted all information—
including relevant information that the employee intended to be preserved—unless somebody
specifically told them not to do s0.% If an employee did not specifically tell Ethicon to save
certain documents on the employee’s way out the door, Ethicon deleted those documents.®® As

Mr. Mittenthal put it: “there is an expectation that the employee is during their tenure complying

with their records management requirements in general and then during the exit process would

ensure that those materials are appropriately transferred.”®’

In 2002, Ethicon was cited in an internal audit for its lack of a formal records
management program.®® In 2006, a consultant’s audit reached the conclusion that Ethicon’s
document retention program was failing. Specifically, a report from Business Edge Solutions

concluded that “[t]he current paper-based method of document management and retention has

% Ex. A, Mittenthal 8/13/13 Dep. at 231:7-12, 232:4. Ethicon also left it completely up to its employees
to take steps to preserve hard copies of documents and physical evidence. Id. at 105:20-106:13.
z;‘ Ex. SS, Mittenthal 9/25/13 Dep. at 332:23-334:6.

Id.
% See Ex. A, Mittenthal 8/13/13 Dep. at 232:9-233:13. Ethicon admits that turnover in the medical device
industry exists, and any reasonable document litigation hold would include policies and procedures to
preserve an outgoing employee’s data. Id. at 62:9-63:11.
*"1d. at 250:14-19.
% Ex. TT, CAPA070011 Summary Report, at ETH.MESH.09479228.

13
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become untenable. Ethicon’s document management approach cannot sustain the current roster
of development efforts and poses a significant compliance risk.”®

Yet, it was not until 2007 that Ethicon instituted a Corrective And Preventative Action
(“CAPA”). This five-year delay occurred even though, as Mr. Mittenthal explained, the 2002

audit was the “root cause,” or the “rationale for implementing the CAPA.””® Ethicon described

the basis for CAPAQ070011 as follows: “Ethicon is not compliant to J&J Corporate records

management requirements. Ethicon cannot appropriately provide all relevant documents in case

»7l

of litigation or inspection.

Many employees did not understand that they were supposed to preserve documents, or
how they were supposed to do it. For instance, employees had different interpretations as to
what needed to be preserved.” Some employees were simply unaware of the litigation hold
requirements, or they did not follow them.” With regard to sales representatives, Mr. Mittenthal
acknowledged that “there was not a well-founded understanding of the policies by all of the sales
reps ... .” ™ Further, “because the sales reps had an uneven knowledge of the procedures ... the
sales managers could not be in the position to make certificates that all the materials were
properly complied with during the separation period.”” Mr. Mohler, a former Ethicon sales
representative, testified that the litigation hold notices failed to adequately explain what needed

to be preserved.” In fact, Ethicon employees’ understanding of the litigation hold process was

% Ex. UU, ETH.MESH.04611734, Executive Summary: Medical, Regulatory and Quality Systems
Diagnostic, atp. 9, 1 8.

O Ex. SS, Mittenthal 9/25/13 Dep. at 465:19-466:1; see also Ex. RR at ETH.MESH.09479228.

" Ex. TT, CAPA070011 Summary Report, at ETH.MESH.09479227.

2 Ex. A, Mittenthal 8/13/13 Dep. at 225:25-227:12.

" Ex. SS, Mittenthal 9/25/13 Dep. at 559:19-560:2.

™ Ex. VV, James Mittenthal 5/14/13 Dep. at 218:19-25.

™ 1d. at 220:21-221:2.

® Ex. CC, Mohler Dep. at 27:1-17.

14
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so faulty that Johnson & Johnson’s legal department conducted a “re-education” program for
“approximately 150 sales reps, sales managers, and legal counsel” in April 2013.”’

Mr. Mittenthal acknowledged that “[t]he litigation hold procedure’s not effective if
nobody follows it.”"® Still, Ethicon took no responsibility for overseeing the treatment of
documents by employees, as “it was not a responsibility or a requirement that those folders be
populated during the time of the employee’s employment.””® Rather, Ethicon’s method of
oversight was simply to ask about the locations of various documents during exit interviews.*
When asked at his deposition, Mr. Mittenthal could not identify one step taken by Ethicon to
determine whether employees were preserving documents during their employment.®

Ethicon also continued other procedures that prevented backup documents from being
available. Despite the litigation hold, Ethicon continued to destroy backup tapes, on the theory
that those backups were not subject to the litigation hold.®* Ethicon also continued, for several
years, annual purges to remove all documents from the system that were at least two years old.*

ARGUMENT
l. LEGAL STANDARDS

“Spoliation refers to the destruction or material alteration of evidence or to the failure to

preserve property for another’s use as evidence in pending or reasonably foreseeable litigation.”

Silvestri v. Gen. Motors Corp., 271 F.3d 583, 590 (4th Cir. 2001).3* “The duty to preserve

TEx. A, Mittenthal 8/13/13 Dep. at 244:8-245:4.

® Ex. SS, Mittenthal 9/25/13 Dep. at 494:11-16.

1d. at 510:23-511:16.

4.

% See id. at 510:23-515:20.

%2 Ex. A, Mittenthal 8/13/13 Dep. at 153:24-157:15.

8 Ex. VV, Mittenthal 5/14/13 Dep. 215:13-217:2.

8 Federal law applies to spoliation motions, which are based upon evidentiary issues, not substantive law.
See Hodge v. Wal-Mart Stores, Inc., 360 F.3d 446, 449 (4th Cir. 2004). Thus, Fourth Circuit spoliation
law applies to all bellwether cases, regardless of origin.
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material evidence arises not only during litigation but also extends to that period before the
litigation when a party reasonably should know that the evidence may be relevant to anticipated
litigation.” Id. at 591. As part of that duty, a party is responsible for identifying all sources of
potentially relevant evidence and preserving the evidence. See, e.g., Zubulake v. UBS Warburg
LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004) (Zubulake V) (stating that counsel must become fully
familiar with the client’s document retention policies). The party is under an obligation to
implement an appropriate litigation hold, and to ensure that all relevant documents are being
preserved pursuant to the hold. See, e.g., Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 217-
18 (S.D.N.Y. 2003) (Zubulake 1V).

Federal Rule of Civil Procedure 37(d)(1)(A) allows courts to sanction parties for failure
to appear at a deposition or failure to produce evidence. A court has wide discretion in
determining the appropriate sanction for spoliation. “When a party destroys, alters or fails to
preserve property for use as evidence in reasonably foreseeable litigation such that the judicial
process is disrupted, a trial court may use” its inherent power to control the judicial process “to
determine an appropriate sanction.” King v. Am. Power Conversion Corp., 181 Fed. App’x 373,
376 (4th Cir. May 17, 2006) (unpublished) (citing Chambers v. NASCO, Inc., 501 U.S. 32, 45-46
(1991); Silvestri, 271 F.3d at 590. The available remedies include, but are not limited to,
“dismissal or judgment by default, preclusion of evidence, an adverse inference instruction, a
monetary fine, and/or an assessment of attorney’s fees and costs.” Taylor v. Mitre Corp., No.
1:11-cv-01247 (LO/IDD), 2012 WL 5473715, at *4 (E.D. Va. Sept. 10, 2012).

In Ayers v. Sheetz, Inc., No. 3:11-cv-00434, 2012 WL 5183561 (S.D. W. Va. Oct. 18, 2012),
this Court stated that spoliation sanctions may be imposed when the moving party establishes:

(1) [T]he party having control over the evidence had an obligation to preserve it
when it was destroyed or altered; (2) the destruction or loss was accompanied by a
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culpable state of mind; and 3) the evidence that was destroyed or altered was
“relevant to the claims or defenses of the party that sought the discovery of the
spoliated evidence, to the extent that a reasonable fact finder could conclude that
the loss evidence would have supported the claims or defense of the party that
sought it.

Id. at *2.

1. ETHICON CLEARLY HAS SPOLIATED RELEVANT EVIDENCE,
CAUSING SUBSTANTIAL PREJUDICE TO PLAINTIFFS.

“[A]nyone who anticipates being a party or is a party to a lawsuit must not destroy
unique, relevant evidence that might be useful to an adversary.” Zubulake 1V, 220 F.R.D. at 217.
Ethicon has dramatically failed to meet this obligation to Plaintiffs. An analysis of the factors
discussed in Ayers demonstrates that the Court should severely sanction Defendant.

A. Ethicon had control over the evidence and an obligation to preserve it.

It cannot be seriously disputed that Ethicon controlled the evidence at issue and had the
obligation to preserve it. The information that was lost or destroyed was either in Ethicon’s
physical possession (such as the boxes from Medscand) or available on Ethicon’s computer
system (such as Ms. Selman’s hard drive) before being lost or destroyed. By implementing a
litigation hold in 2003, Ethicon acknowledged that it had an obligation to preserve documents.
Thus, the first element of the Ayers test is clearly met.

B. Ethicon had a culpable state of mind.

As to the second Ayers element, Ethicon had a culpable state of mind both because it
intentionally destroyed documents, and because its efforts to preserve documents were severely
inadequate. The “culpable” state of mind requirement does not require willful destruction.
Rather, “three possible states of mind that would satisfy the culpability requirement: bad

faith/knowing destruction; gross negligence, and ordinary negligence.” Thompson v. U.S. Dep’t
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of Housing and Urban Dev., 219 F.R.D. 93, 101 (D. Md. 2003)® (citing Residential Funding
Corp. v. Degeorge Fin. Corp., 306 F.3d 99, 108 (2d Cir. 2002)); see also United Med. Supply
Co. v. United States, 77 Fed. Cl. 257, 267-68 (2007) (stating that Fed. R. Civ. P. 37(d) was
modified in 1970 to remove any requirement that spoliation be willful to merit sanctions).

Ethicon’s conduct demonstrates bad faith/knowing destruction, gross negligence, and
ordinary negligence. As to some of the spoliation that occurred, one could easily infer bad faith.
For instance, the complete destruction of the hard drive of the outgoing world-wide president, at
a time when a litigation hold had been in place for years, is truly remarkable. Undoubtedly, Ms.
Selman’s hard drive had numerous documents that could have been useful to Ethicon,; thus, the
Court should infer that there was also some very damaging information on that hard drive—
information that would have been harmful to Ethicon in this litigation. Otherwise, it would have
made no sense to delete everything.

The destruction of the Medscand data also evinces bad faith by Ethicon. Hundreds of
pounds worth of boxes do not get destroyed by accident, particularly when the people managing
those documents actually discuss whether they need to be preserved. They decided the answer
was Ves if a litigation hold was in place, which it was, and yet those documents were destroyed.
These boxes undoubtedly contained information useful to Ethicon. Therefore, the logical
inference is that those boxes also contained harmful information, leading to their destruction.

Other document destruction might fall into the category of either negligence or gross
negligence. Ethicon nominally had a litigation hold in policy, but as plainly demonstrated by

both testimony and end results, Ethicon did very little to ensure that documents were actually

8 The spoliation elements laid out by this Court in Ayers are the exact same elements laid out in
Thompson, which of course is an opinion from another Fourth Circuit district court.

8% Ex. 11, E-mail string beginning with ETH.MESH.5220458, at ETH.MESH.05220458 (Wanda Patire-
Singer comments to Lisa Kaiser e-mail).
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being preserved. Instead, decisions about whether and how to preserve documents were left to

individual employees, including outgoing employees. Failing to monitor document retention by

employees during their employment may constitute ordinary negligence, but failing to take steps
to preserve documents when employees leave is gross negligence. It is simply not a realistic
expectation that outgoing employees—who have little or no reason to care—would take steps to
preserve their documents.

Based on the wide-spread destruction of documents at Ethicon, while a litigation hold
was theoretically in place, the Court should have no difficulty in concluding that Defendant had a
“culpable” state of mind. Because culpability encompasses everything from ordinary negligence
to willful conduct, the “culpable” standard merely requires that the Defendant have some degree
of fault. See Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 529 (D. Md. 2010)
(stating that “any fault — be it bad faith, willfulness, gross negligence, or ordinary negligence —
is a sufficiently culpable mindset”); see also Residential Funding, 306 F.3d at 108 (stating that
“[t]he sanction of an adverse inference may be appropriate in some cases involving the negligent
destruction of evidence because each party should bear the risk of its own negligence”); Beaven
v. Dep’t of Justice, 622 F.3d 540, 555 (6th Cir. 2010) (stating that an adverse inference due to
spoliation “should be available even for the negligent destruction of documents if that is
necessary to further the remedial purpose of the inference”). Whether the Court concludes that
Ethicon was negligent, grossly negligent, or willful in destroying evidence, the Court should find
that Ethicon had a culpable state of mind.

C. The missing evidence is highly relevant to Plaintiffs’ claims.

The last element, relevance to Plaintiffs’ claims, is also clearly present on these facts. In

this context, relevant evidence is that evidence that would “naturally have been introduced into
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evidence.” Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 156 (4th Cir. 1995). The Thompson
court explained that lost or destroyed evidence is relevant if “a reasonable factfinder could
conclude that the lost evidence would have supported the claims or defenses of the party that
sought it.” Thompson, 219 F.R.D. at 101 (D. Md. 2003).

Given the sheer volume of information that was lost or destroyed, it is unfathomable that
none of it would have been relevant to the Plaintiffs’ claims. Plaintiffs’ claims include
negligence, strict liability (including defective design and failure to warn), fraud, negligent
misrepresentation, negligent infliction of emotional distress, breach of express and implied
warranties, violations of consumer protection laws, and punitive damages. While the specific
elements will vary due to particular state laws, Plaintiffs will have to prove that the product was
sold in an unreasonably dangerous condition with insufficient warnings (strict liability), that
Ethicon’s actions fell below the standard of care (negligence), that Ethicon in some way
deceived the Plaintiff (fraud, violation of consumer protection laws), or that the product was not
what Ethicon claimed it to be (breach of warranties). For punitive damages, Plaintiffs will have
to show an evil motive, or at least that Ethicon was reckless.

Because of Ethicon’s spoliation, Plaintiffs lack information from the files of the former
head of the company, from other key leaders in regulatory compliance and marketing, and from
many of the sales representatives who would have communicated directly with the Plaintiffs’
physicians—including the sales representative for the first bellwether case. All of this
information is highly relevant. In addition, the very safety data upon which Ethicon based its
TVT marketing campaign, and which Ethicon has touted in multiple marketing and regulatory

documents, has been destroyed.
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For instance, the destruction of Ms. Selman’s hard drive surely affects Plaintiffs” ability
to prove every claim on the above list. As someone who “had responsibility for setting certain
key policies, defining strategy, direction, overall responsibility for some of the company’s
actions,”®” Ms. Selman no doubt had information on her hard drive about the safety of the
products at issue (or lack thereof), about what steps Ethicon did or did not take to ensure the
safety of the products at issue, about communications with the FDA, about marketing strategies,
and about numerous other topics pertinent to this litigation. Ethicon destroyed all of it.

Documents missing from those who handled adverse event reports and product
complaints, such as Mr. Mahmoud, also likely contain important information that would have
assisted Plaintiffs’ case. These issues are particularly relevant to strict liability claims—was the
product unreasonably dangerous?; to negligence claims—did Ethicon respond reasonably to such
complaints?; and to warranty claims—did the product perform as Ethicon claimed that it would?
The information could also be relevant to punitive damages issues.

The documents missing from marketing leaders, such as Ms. Angelini and Mr. St.
Hillaire, would shed light onto what Ethicon viewed as the strengths and weaknesses of its
products, and onto what information it hid from the public in an effort to increase sales. Such
information would be highly relevant to Plaintiffs’ fraud and negligent misrepresentation claims,
as well as their claims under state consumer protection laws.

The absence of any custodial file for Jill Schiaparelli, along with Ethicon’s production of
only one of Dr. Heniford’s videos, leaves Plaintiffs without valuable impeachment material. Ms.
Schiaparelli’s 2004 e-mail shows that Dr. Heniford was advocating lighter mesh materials at that

time.®® And, the one video produced shows that Dr. Heniford believed it was irresponsible to

¥ Ex. A, Mittenthal 8/13/13 Dep. at 248:11-16.
8 Ex. X, Jill Schiaparelli 5/02/04 e-mail to Karen Zaderej and several others.
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use heavy mesh materials.®® Additional videos and e-mails on that topic would be valuable
impeachment evidence, now that Dr. Heniford is an expert witness supporting Ethicon. Yet, due
to Defendants’ spoliation, none of those materials are available to Plaintiffs.

The destruction of hundreds of pounds worth of information from Medscand leaves
Plaintiffs without important information about the development of the TVT product, which
Ethicon’s medical director described as the “cornerstone” of Ethicon’s marketing campaign.*
This information is critical to Plaintiffs’ ability to assess the validity of Ethicon’s TVT marketing
materials, particularly given that Ethicon has admitted to paying millions of dollars to the key
researchers behind the TVT products.™

Additionally, Ethicon has acknowledged it is unable to produce a meaningful number of
documents for more than half of the sales representatives for the 30 bellwether cases.”? The
sales representatives would have important information about Ethicon’s marketing strategies
and, most importantly, about communications between themselves and treating physicians. Such
information is pertinent not only to Plaintiffs’ claims, but also to Ethicon’s defenses. Given that
each case includes a failure-to-warn claim, and that defendants have uniformly raised the learned
intermediary defense, the sales representative documents are critical. Yet for many of the cases
before this court, including the Lewis bellwether case, Ethicon destroyed those documents.
Ethicon should not profit from its admitted failure to preserve those documents.

Of course, Plaintiffs have no way to know precisely what is missing. See Samsung Elecs.

Co. v. Rambus, Inc., 439 F. Supp. 2d 524, 561 (E.D. Va. 2006), abrogated on other grounds by

8 Ex. FF, Benefits of Lightweight Meshes video.

% Ex. 11, Isenberg 11/06/13 Dep. at 421:13-19.

% See Ex. M, Angelini 9/16/13 Dep. at 272:24-274:21 (concluding that Ethicon paid Professor Ulmsten
more than $7 million); 291:11-292:3 (stating that Professor Nilsson was likely paid from 1997 or 1998
through at least 2008, even though Plaintiffs were only given information about payments in 2008).

%2 Ex. Z, Christy Jones 4/2/13 letter to Bryan Aylstock.
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See Samsung Elecs. Co. v. Rambus, Inc., 523 F.3d 1374 (Fed. Cir. 2008) (stating that “litigation
adversaries cannot, and cannot be expected to, demonstrate with certainty the content of
destroyed documents”). But there is every reason to believe that the missing documents would
have aided Plaintiffs’ case. Thus, the Court should find that Defendant spoliated evidence and

should issue an appropriate sanction.

D. The Court should reject any argument that the documents are otherwise available.

Ethicon cannot reasonably deny that all of these documents were lost or destroyed. Thus,
it will likely take the position that Plaintiffs have not been harmed because many of the
destroyed documents were produced from other files. The Court should not be swayed by such
an argument for several reasons.

First, as explained, numerous high-level people had little to no custodial files. Any
communications solely among people whose hard drives or other documents were destroyed
would be completely lost, and key leaders undoubtedly had communications that were not
generally shared. Second, any documents produced by the witness and not shared, such as notes
and drafts, would not be otherwise produced. Third, communications between an employee and
an outside third party would obviously not be produced from another employee’s files. Fourth,
to the extent that documents did exist elsewhere within the millions of documents produced by
Ethicon, it is likely that Plaintiffs missed documents due to not having an established custodial
file for each witness. For instance, as noted above, a search for “O’Bryan” returned
approximately 5,500 documents. That search likely returned documents for people other than
Sean O’Bryan, and it may have missed some legitimate references to Sean O’Bryan where only

his first name was used in a communication, or where someone misspelled his name. Finally,
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the missing Heniford videos and those 600 pounds of Medscand documents are just gone. Thus,
Defendants’ production has been extremely inadequate.
I1l. A DEFAULT JUDGMENT IS THE MOST APPROPRIATE SANCTION; THE
COURT SHOULD ALSO ISSUE A SPOLIATION INSTRUCTION AND
LIMIT DEFENDANT’S AVAILABLE DEFENSES.

Once the Court determines that Defendant spoliated evidence, it has broad discretion in
choosing the appropriate sanction. Silvestri, 271 F.3d at 590. The sanction “should be molded to
serve the prophylactic, punitive, and remedial rationales underlying the spoliation doctrine.” Id.
Here, the most appropriate sanction would be to grant a default judgment in the first bellwether
case, Lewis, as well as the first TVT-O and Prolift cases. The spoliation in this case was
extreme—starting with nearly all of the information in the files of Ethicon’s five-year worldwide
president, as well as boxes and boxes of Medscand documents related to the development of the
TVT products. Plaintiffs” ability to prove their claims has been severely compromised by
Defendant’s actions. As such, default judgments are appropriate. Plaintiffs realize the Court is
unlikely to grant default judgments for the entire litigation. But forcing Defendant to pay
judgments in one case for each product line offers the right balance between punishing
Defendant’s severe spoliation and allowing it to fight the vast majority of cases. It also serves as
a warning to Ethicon and any other defendants who may be tempted to destroy damaging
documents in violation of the law.

Additionally, in all cases the Court should issue a spoliation instruction, strike the learned
intermediary defense, and strike any statute-of-limitations defenses. A spoliation instruction is
clearly appropriate, given the large volume of missing documents that likely would have aided
Plaintiffs” effort to prove their claims. The specifics of the instruction should be worked out for

each case, but the Court should enter an order now indicating that a spoliation instruction will be
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issued in all bellwether trials. Without such an instruction, Defendant would benefit from its
destruction of documents, and future defendants would have no incentive to institute effective
document retention procedures.

Striking Defendant’s learned intermediary defense is appropriate because of the
information missing from so many of the sales representatives and other marketing witnesses.
Ethicon should not be permitted to argue that it satisfied its duty to warn by providing
information to physicians when it has left Plaintiffs with an incomplete picture as to what
information was actually conveyed to physicians. Striking any statute-of-limitations defenses is
also appropriate because fraudulent concealment generally will toll the statute of limitations, and
Plaintiffs have been deprived of thousands of marketing and sales documents that likely would
demonstrate deception of consumers by Ethicon.

Finally, the Court should order Defendant to pay all reasonable costs and fees associated
with this motion. If Defendant had complied with its duty to preserve evidence, none of the
work on this motion would have been necessary.

CONCLUSION

Defendant Ethicon, Inc. failed miserably to comply with its duty to preserve evidence.
Numerous long-term officers and other employees, including the head of the company, were able
to produce few if any documents in response to discovery requests. This evidence has been lost
or destroyed. Defendant’s spoliation of evidence has caused great prejudice to Plaintiffs, who
have the burden of proving their claims. Justice, fairness, and the law all require more than the
proverbial “slap on the hand.”

Consequently, Plaintiffs respectfully request that the Court enter an order:

1) Granting default judgments to Plaintiff Carolyn Lewis and the Plaintiffs in the
first TVT-O bellwether trial and the first Prolift bellwether trial;
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(@) Declaring that the Court will issue a spoliation instruction to the jury at every
bellwether trial,

3 Striking Defendant’s learned intermediary defense for every trial;
4 Striking any statute-of-limitations defenses for every trial; and

5) Charging Plaintiffs’ reasonable costs and attorney’s fees associated with this
motion to Defendant.

Plaintiffs further request any other relief that this Court deems just and proper.

Dated: December 2, 2013 Respectfully submitted,

/s/ D. Renee Baggett

D. RENEE BAGGETT

BRYAN F. AYLSTOCK

Aylstock, Witkin, Kreis and Overholtz, PLC
17 E. Main Street, Suite 200

Pensacola, FL 32563

P: 850-202-1010

F: 850-916-7449

Rbaggett@awkolaw.com
Baylstock@awkolaw.com

/s/ Thomas P. Cartmell

THOMAS P. CARTMELL
Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112

P: 816-701-1102

F: 816-531-2372
tcartmell@wcllp.com
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CERTIFICATE OF SERVICE
I hereby certify that | filed the foregoing memorandum on December 2, 2013, using the
Court’s CM-ECEF filing system, thereby sending of the filing to all counsel of record for this
matter. To the extent that any exhibits are confidential, place-holders have been filed
electronically, and the exhibits have been e-mailed and/or sent by Federal Express to the Court

and to counsel for Defendant Ethicon, Inc.

/s/ D. Renee Baggett
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PELVI C REPAI R SYSTEM

PRODUCTS LI ABI LI TY LI TI GATI ON . MDL NO 2327

TH' S DOCUMENT RELATES TO ALL CASES

VOLUME |
CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

Thur sday, June 20, 2013

Vi deot aped deposition of RENEE
ELAYNE SELMAN, hel d at DRI NKER BI DDLE &
REATH, L.L.P., One Logan Square, 18th &
Cherry Streets, Philadel phia, Pennsyl vani a,
comrenci ng at approximately 9:11 a.m,
bef ore Rosemary Lockl ear, a Registered
Prof essi onal Reporter, Certified Realtine
Reporter, Certified Court Reporter (NJ) and
Not ary Public.

GOLKOW TECHNOLOA ES, | NC.
877.370. 3377 ph|971.591.5672 Fax
deps@ol kow. com
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1 A. Don't destroy any docunents. |

2 mean, nothing was deleted. | don't recal

3 the exact processes, but we were trained

4 that, you know, hang onto your docunents.

5 Q And what was your understandi ng

6 as to why that was inportant?

7 A In case it was needed in the

8 future for any kind of proceeding.

9 Q For the court proceedings,

10 potentially?

11 A. Potentially, yes.

12 Q kay. So if you | ook at Exhibit
13 2000, this was a docunent that was provided
14 to us. It has a Bates nunber, you'll see,
15 in the right-hand corner.

16 And through -- through the

17 course of the day, Mss Selman, | may refer
18 to those for the record periodically and

19 also to help you navigate through sone of
20 the docunents by using nmaybe the | ast three
21 nunbers of the docunent.

22 Thi s docunent is

23 ETH. MESH. 00875544 and it's titled "J& Law
24 Depart nent Docunent Preservation Notice."

25 Do you see that?
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1 A Yes.

2 Q It states, "Do Not Destroy,

3 Specified Docunents"; right?

4 A Yes.

5 Q And the date of this is May 22nd,
6 2003, so this docunent was in place prior to
7 the tinme that you arrived as president of

8 the conpany; is that right?

9 A Yes.
10 Q And -- and the -- if you see the
11 -- the subject line or the re. clause, it

12 states, "Hold Notice for Kandell versus
13 Et hi con, Inc."

14 | take it that that is a hold
15 notice related to that litigation that is

16  goi ng on.

17 | s that your understandi ng?
18 A Yes.
19 Q Now, it states, "Ethicon, Inc.

20 has been naned in a |awsuit arising out of

21 the alleged use of TVT."

22 Do you see that?

23 A Yes.

24 Q And then -- strike that.

25 Let me ask you a question: Do
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1 you think this litigation hold notice was in
2 pl ace when you arrived at the conpany in

3 2005 as president?

4 A | don't -- | don't recall, but

5 based on the date on this.

6 Q Wul d there be a process where

7 the conpany would |l et you know if the hold
8 noti ce was cancell ed and you could start

9 destroying docunents, or how did that work?
10 A. | -- I don't recall notifications
11 of suddenly we're not under a docunent hol d.
12 | think we would err on the side of always
13  keep your docunents.

14 Q This tal ks about a |lawsuit and it

15 tal ks about TVT.

16 What does TVT stand for?
17 A. Transvagi nal tape.
18 Q Have you ever heard it called

19 tension-free tape or tension-less vagi nal

20 tape?

21 MR, SNELL: Objection. Form
22 THE W TNESS: No.

23 MR, CARTMELL: Ckay.

24 BY MR CARTMELL:

25 Q We'll talk about that inalittle

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 31
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1  bit.

2 But when this says maintain

3 your docunents, do not destroy docunents

4 related to TVT, would that be interpreted to
5 nean the entire famly of TVT products?

6 A | would -- would assune so.

7 Q kay. At |east based on your

8 under st andi ng, out of an abundance of

9 caution, you would try to keep all docunents

10 related to the -- the famly of TVT

11 products. |Is that fair?

12 A Yes.

13 Q If you'll go to Exhibit 2001,

14  you'll see this is another docunent that was

15 provided to us in this litigation by Johnson
16 & Johnson. The nunber is ETH MESH. 019490009.
17 Again, it states, "J& Law Depart nent

18  Docunent Preservation” Noticed -- "Notice,

19 Do Not Industry, Specified Docunents."”

20 Do you see that?
21 A Yes.
22 Q And this is dated April 27th,

23 2006; correct?
24 A. Yes.

25 Q That was after the tine that you

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 32
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1 started as president of Ethicon Wnen's

2 Heal th & Urol ogy?

3 A Correct.

4 Q s your belief that this hold --

5 thisis alitigation hold notice; correct?

6 A. Correct.
7 Q And is your belief that this
8 litigation hold notice was in place during

9 the tinme that you were serving as the

10  president of the conpany?

11 A Yes.

12 Q Do you recall this?

13 A. | don't recall specific

14 litigation hold notices. | know that we had

15 them | just don't recall each individual
16  one.
17 Q The subject Iine or the re.

18 clause here says, Hold notice for Lana

19 Keet on versus Gynecare, et al.; right?
20 A Yes.
21 Q And again it tal ks about Gynecare

22 and Ethicon are parties to a | awsuit
23  involving TVT devi ce.
24 Do you see that?

25 A. Uh- huh.
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1 Q So woul d your understandi ng be

2 that all docunents related to the TVT famly
3 of products would need to be preserved by

4 you, subject to this litigation hold notice?
5 MR, SNELL: Objection. Form

6 Docunent speaks for itself.

7 You can answer.

8 THE WTNESS: The -- | woul d

9 never see a docunent like this.

10 VWhat woul d happen is there

11 woul d be a specific notice fromwthin the
12 conpany that would |lay out exactly what

13 sonebody needed to do. So this docunent per
14 se | don't recall |'ve ever seen, but there
15  woul d have been specific instructions about
16  what all enployees shoul d do.

17 MR, CARTMELL: Ckay.

18 BY MR CARTMELL:

19 Q Let me ask you, there's a bol ded
20 and underlined section that states, failure
21  to preserve these materials could result in
22 Court-inposed penalties or sanctions on both
23 the conmpany and/or individual enployees. Do
24 not discard, destroy or alter in any way any

25 of the docunents, electronic or paper,
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1 described bel ow and pl ease ensure that these

2 instructions are foll owed.

3 Do you see that?

4 A Yes.

5 Q This sort of docunent, though,

6 that we're | ooking at in Exhibit 2001, would
7 that be sent out to all enployees of the

8 conpany?

9 A. | don't recall this specific

10  docunent, but the understanding to not

11  discard, that would be clear.

12 Q The second page, if you'd turn to
13 that, there is a section entitled

14  "Instructions For Handling Electronic

15 Material s."

16 Do you see that?
17 A Yes.
18 Q And this tal ks specifically about

19 E-mails and attachnments to E-mails and
20 specifically tal ks about creating an E-nail

21 folder to store or preserve these docunents;

22 is that correct?
23 A. Yes.
24 Q So is -- is -- are these the

25 types of instructions that you were just

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 35
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1 tal king about a m nute ago?

2 A Yes.

3 Q So just explain how you, as the
4 presi dent of the conpany, when this

5 litigation hold cane out woul d preserve

6 E-mail s and el ectroni ¢ docunents.

7 A. | mean, we knew not to delete
8 things. | nean, it was really that sinple.
9 Q Well, and this sounds |ike you

10 woul d have to create an E-mail fol der on
11 your conputer in order to put all that --
12 all the E-mails and el ectronic docunents in

13  there; is that right?

14 A It looks likeit. O sonme kind
15 of eRoomor -- |I'mnot sure.

16 Q What ' s an eRoonf

17 A. Just | guess a new folder titled

18 whatever. And |'mnot sure where it sat on

19 the server. | guess that's what |'mgetting
20 at.
21 Q During the tinme that you were

22 president of Ethicon Whnen's Health &
23 WUology, did you actually create those
24 folders or store those docunents for

25 litigation purposes?
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1 A. | recall creating sone folders or
2 my adm nistrative assistant hel ped ne create
3 folders. | don't renenber the exact

4 process.

5 Q Who was your adm nistrative

6 assistant?

7 A. During part of the tinme, nost of

8 the tinme it was Sandy Ponpili o.

9 Q And you said part of the tine, so
10 when was it that she no | onger was your

11 assi stant ?

12 A. | don't recall the exact tine

13  franme. She retired close to the -- she

14 retired before | left, | guess.

15 Q But close to the tine that you
16 left?

17 A. Ri ght.

18 Q And who becane your assi stant

19 after Sandy?
20 A. | cannot recall her nane.
21 Q It was a short period of tine, |

22 take 1t?

23 A Yes. Yes.
24 Q A matter of nonths?
25 A. | think so, yes.
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1 Q So you woul d preserve -- and | et

2 me ask you this: Wre you very careful to
3 make sure you were preserving all E-mails

4 related to the TVT famly of products?

5 A. W -- we generally just didn't

6 delete things. | nean, that was the safest.

7 I|f in doubt, don't delete.

8 Q Keep it all.
9 A. Keep it all.
10 Q Okay. And put it all in the

11  place that was designated for it to be

12 pl aced by the conpany; correct?

13 A. Right. In sone fashion.

14 Q If you | ook at the next exhibit
15 that was provided to us, Exhibit 2002, and
16 this is ETH MESH. 05224752. Tell us what
17 this is.

18 MR, SNELL: Take your tinme and
19 look at it.

20 MR PAKETT: I'msorry. Was

21 that 2002 or 20227

22 MR. SNELL: 2002.
23 MR, PAKETT.: kay. Thank you.
24 THE W TNESS: Ckay.

25 BY MR CARTMELL:
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1 Q This | ooks like an E-nail that

2 was sent to actually hundreds of people.

3 Do you see that?

4 A. Ri ght.

5 Q And it's from conpliance

6 informati on update. That's up at the top.

7 And then the date is October 30th of 2008.

8 Do you see that?
9 A. Ri ght. Yes.
10 Q And this was actually an E-nmail

11 to hundreds of people within the conpany

12 that was sent by you and others; correct?

13 A Yes.
14 Q | take it you were sending this
15 as one of the | eaders of -- of the conpany

16 related to litigation that was pending; is
17 that correct?

18 A. Yes. It was fromall of the

19 presidents of Ethicon so it was a general,
20 this is what everyone shoul d do.

21 Q And tell us what this is, the

22 general conmuni cation to these enpl oyees.
23 A. That it's a -- a notification of
24 how to handle litigation holds and ways to

25 follow the process in terns of Qutl ook
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1  mail box and, you know, just specifics on how
2 todoit.

3 Q If you'd turn to last three, 759

4 in the Bates nunber, it states, "NEW

5 Procedures for Managing Litigation Holds

6 ef fecti ve Novenber 6, 2008."

7 Do you see that?

8 A. | see it up there.

9 Q It's actually on --

10 MR. SNELL: On the previous
11 page.

12 BY MR CARTMELL.:

13 Q -- Page 759 are the last three

14 nunbers of the Bates.

15 A. Oh, okay.

16 Q It states, the procedures

17  described bel ow are being inplenented by the

18  Johnson & Johnson Law Depart nent.

19 Was it the Johnson & Johnson
20 |l aw departnent that handl ed the conpliance
21  issues and litigation hol ds?

22 A | -- I don't recall specifically
23 where the notice -- notices canme from

24 Q Ckay. Well, it looks |like here

25 that they -- they're inplenented by Johnson

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 40
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|

& Johnson, the | aw departnent at Johnson &
2 Johnson.

3 Do you see that?

4 MR, SNELL: (bjection. Form

5 The docunent speaks for itself.

6 THE W TNESS: Okay. Yes.

7 BY MR CARTMELL:

8 Q And then it says, introducing

9 enhanced procedures for managing litigation
10  hol ds.

11 Wiy were the procedures being

12 enhanced? Do you renenber?

13 A. | have no i dea.
14 Q If you'd turn to the next page,
15 your signature is at the bottom [t states,

16 Renee Sel man, worl dw de president.

17 Do you see that?
18 A Yes.
19 Q And then at the top, conpliance

20 with hold notices is inportant. Al of you
21 are aware that strict conpliance wth these
22 holds is essential to the ability of the
23 conpany to defend itself in court in the
24  cases filed against it. There are nunerous

25 exanpl es of conpanies who negligently failed
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1 to preserve docunents required for

N

litigation and, as a consequence, infuriated
3 the judge presiding over the case, were

4 subject to fines or penalties or, in extrene
5 circunstances, had difficult judgnments

6 entered agai nst them

7 Do you see that?
8 A. Yes.
9 Q Was that being stated by the

10 conpany to try to tell enployees how

11 inportant it was to make sure they keep al
12 docunents for purposes of litigation?

13 A Yes.

14 Q And then it says, we are nmaking
15 conpliance with hold notices easier.

16 A coupl e paragraphs down it

17  says, beginning Novenber -- excuse ne.

18  Strike that.

19 A coupl e paragraphs down it

20 states, beginning Novenber 6th, 2008, you
21 wll see alitigation hold fol der appear in
22 the Qutlook mail box and a litigation hold
23 folder on your desktop.

24 Tell us what that was.

25 A. It -- it appears they
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1 automatically created the litigation hold

2 folder in your Qutl ook.

3 Q kay. You sent this letter.

4 Do you renenber that happeni ng?
5 A. Fol ders being set up

6 automatically?

7 Q Ri ght.

8 A. Yes.

9 Q And was it your belief -- strike
10  that.

11 Did you follow the procedures

12 closely for litigation hol ds?

13 A Yes.

14 Q And was your understandi ng that
15 the conpany was having difficulty wth

16  enpl oyees following the practices or the

17 policies set up to follow litigation hol ds?
18 MR, SNELL: (bjection. Form

19 BY MR CARTMELL:

20 Q O do you renenber?
21 A. | wasn't aware of that.
22 Q The next exhibit, 2003, |

23  believe, this is an E-mail from at the top,
24 if you start at the top, from Scott Jones

25 dated February 1st of 2011 but I -- | want
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BUTLER|SNOW

June 18, 2013

VIA E-MAIL

Bryan Aylstock, Esq.

Aylstock, Witkin, Kreis & Overholtz
17 E. Main Street, Suite 200 (32502)
Post Office Box 12630

Pensacola, Florida 32591

RE:  Inre: Ethicon, Inc. Pelvic Repair System, Products Liability Litigation,
MDL No. 2327

Dear Bryan:

I am writing to update you on the issues I raised in my June 13, 2013 letter concerning
Renee Selman’s custodial file.

We have continued to search for the hard drive that Ms. Selman would have used at the
time of her departure in February 2010. Based on what we have learned, it appears that the
drive was delivered to the IT department. However, due to an oversight, the IT department was
not instructed to image or maintain the drive.

Please let me know if you have any questions.

Very truly yours,
BUTLER, SNOW, O’MARA, STEVENS & CANNADA, PLLC
Unsh L
Christy D. Jones
CDIJ:fsw

cc: Tom P. Cartmell
D. Renee Baggett

ButlerSnow 16736397v1

CHRISTY D. JONES Suite 1400
601.985.4523 1020 Highland Colony Parkway

Ridgeland, MS 39157

Post Office Box 6010

Ridgeland, MS 391586010 christy.jones@butlersnow.com

T 601.948.5711 « F 601-985-4500  www.butlersnow.com
BUTLER, SNOW, O'MARA, STEVENS & CANNADA, PLLC
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IN THE UNI TED STATES DI STRI CT COURT FOR THE SOUTHERN
DI STRI CT OF WEST VI RG NI A- CHARLESTON DI VI SI ON

IN RE: ETH CON, | NC.
PELVI C REPAI R SYSTEM
PRODUCTS LI ABILITY LITIGATION : MDL NO. 2327

TH' S DOCUMENT RELATES TO ALL CASES

CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

July 15, 2013

Deposition of RAMY MAHMOUD, M D., held
at DRI NKER BI DDLE AND REATH, LLP, 105 Coll ege
Road East, Suite 300, Princeton, New Jersey,
conmmenci ng at approximately 9:20 a.m, before
Margaret M Reihl, a Certified Realtine
Reporter, Certified Court Reporter and Notary
Public for the State of New Jersey.

GOLKOW TECHNOLOG ES, | NC.
877.370.3377 ph|917.591. 5672 fax

deps@ol kow. com
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have reported to your subordinates, | don't want to ask
you to name them all

A No, it was a very small nunber. It
m ght have been perhaps three. | don't recall the
exact nunber.

Q Who were the people in Germany that
reported to you or your subordi nates?

A | don't recall the names. | can tel
you that their function was preclinical research. At
one point there may al so have been a nedical affairs
physician in Germany and at other tines not.

Q The preclinical research that was
performed in Germany during your tinme with Ethicon, did
it involve any of the transvagi nal tapes or
transvagi nal nesh?

A | don't recall.

Q Go ahead and tell ne what were your
responsibilities as chief nedical officer of Ethicon
and vice president in charge of evidence-based
medi ci ne?

A So there were four departnents that
conpri sed evidence-based nedicine. One of them was
preclinical research. One of them was health econom cs
and rei nbursenent. One of them was clinical

devel opnent, and the |ast was nedical affairs.
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10
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Q What was the third one? [|'msorry.

A Clinical devel opnent.

Q And so all four of these departnents
reported to you?

A Yes, each of those departnents had a

desi gnated | eader, and each of those | eaders reported

to me.

Q Who was the | eader for preclinical?

A Wel |, that changed over tine.

Q Ckay.

A Wien | first arrived it was a Dr. Mark
Storch, and then | later hired a new | eader for

preclinical research. H s nane was Larry Johnson.
Q And who was the | eader for health

econom cs and research?

A Heal th econom cs and rei nbur senent.
Q ' m sorry, reinbursenent, excuse ne.
A For the majority of the tinme that | was

t here, the | eader was named Sheri Dodd.

Q And who was the | eader for clinica
devel opnent ?

A Jessi ca Shen.

Q Is that Cheng?

A Shen, S-h-e-n.

Q And | believe you told ne the nedical
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1 A Yes.

2 Q Did you have an understandi ng during
3 your tenure or were you aware of this docunent hol d?
4 A Al nost certainly. | didn't discard

5 docunents pretty nmuch at all. | operate under the

6 general assunption that nothing could be discarded

7 unl ess | knew specifically that it coul d.

8 Q And what was your process for that? |
9 nmean, was there a policy that you were to discard or
10 destroy docunents that were not subject to litigation

11 hol ds or sone other sort of hold periodically?

12 A There was a docunent retention policy
13 for the conpany as a whole, to which | would have

14  adhered, but | cannot recite for you what that policy
15 was.

16 Q Was it your understanding that -- well,
17 back up and strike that.

18 Thr oughout your tinme at Ethicon, did you

19 retain all of your docunents related to pelvic nesh
20 products, to the best of your know edge?

21 A I|"mconfident that | conplied with the
22 retention policy, which included retaining all the

23  docunents for which a docunent hold notice had been
24 issued.

25 Q And you understood or you operated under
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VI RG NI A
CHARLESTON DI VI SI ON

IN RE:  ETH CON, | NC.
PELVI C REPAI R SYSTEM
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CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

VI DEOCTAPED DEPCSI TI ON OF
CHARLOTTE OVNENS, M D.

VOLUME 1

Atl anta, Ceorgia

Wednesday, June 19, 2013

Reported by: M CHELLE M BOUDREAUX, RPR
ol kow Job No. 66788
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1 A So at that tinme, the nedical director was

2 responsi ble for contributing to the devel opnent of the
3 devices that we were going to bring to market.

4 Q I n what way?

5 A Providing either direct or indirect nedical

6 support. What | nean is either giving information back
7 based on our own background experience or after working
8 wth consultants and key opinion | eaders, who may be

9 experts in the field. W would also review product

10  conpl ai nts.

11 We woul d al so work with the sal es and

12 mar keting teamto devel op information that would

13 educate themon the product and the use of the product.
14 We would contribute to the devel opnent of what we used
15 to call IFUs, instructions for use, patient brochures,
16 kind of |ike the in-house nedical person to help with
17 | ssues that required an MD s attention.

18 Q So you had to be copied on a |lot of emails.
19 You were covering a lot of different facets wthin the
20  organi zati on.

21 A Fromtime to tinme. You know, sonetines they
22 woul d have a discussion prior to bringing you in,

23  depending on what the situation was.

24 Q Look, |'ve seen your travel schedule. Your
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1 contribute, but again, | don't want to give the

2 i npression that all of this was on one person.

3 Q No, but you were asked to contribute?

4 A Correct.

5 Q kay. So that woul d be professional -- when

6 you say "education,"” that's what you nean, professiona
7 educati on?
8 A But also to the sales force and, you know,

9 others within the conpany.

10 Q So you hel ped with marketing?

11 A Yes.

12 Q Ckay. | FU product devel opnent is what |

13 wote dowmn. |Is that --

14 A Yes.

15 Q And marketing, which is the -- providing the

16 education to the sales force?

17 A Yes.

18 Q Anything else, or is that the big categories?
19 A | think those are the big categories.

20 Q Al right. So you also provided infornmation
21 to the regulatory agencies or to the -- well, to the

22 regul atory agencies for new products that you were
23 bringing to the market, correct?

24 A Yes.
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1 usi ng the hamock style, and half are performing it in
2 the Ustyle, the obturator style. Do you follow ne?

3 A | don't recall that at all

4 Q Al right. That's just awful, awful. 1"l

5 get back to the training question.

6 A Ckay.
7 Q Now, did you validate -- did you participate
8 in validating -- participating in validation studies

9 for the | FU?

10 MR. BROMWN: (bj ecti on.

11 Q (By M. Keith) 1In regards to the TVT-Secur?
12 A So for the IFU, the -- you know, the

13 instructions for use were based on a lot of different

14  things, not just a study, but pretty nuch the design of
15 the product, key ways to use the device that woul d

16 enable the practitioner to place it as it was, you

17 know, intended to. So that may or may not be

18 associated with a validation study.

19 Q All right. So here's ny understandi ng, you
20 have an | FU - -

21 A Yes.

22 Q -- okay? Did you participate in drafting

23 | FUs while at Gynecare?

24 A Yes.
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2
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11
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20

21

22

23

24

Q What products?

A | remenber Prolift. | do not believe | was a
part of the TVT-Secur, nor the TVT Qbturator.

Q Al right. So we have a draft of an IFU
Gynecare has conme up with this, and then ny
understanding is we've got to validate this IFU, this
instruction for use, and that's what that stands for,
that the doctors can actually read that and then
conpl ete the procedure based upon the readi ng of the
| FU. Do | understand that correctly?

A You do.

Q Ckay. And the validation study, that's what
that's for?

A Correct.

Q kay. All right. So your nenory is you
don't believe you did any of that in regards the
TVT- Secur ?

A O the TVT Qoturator.

Q Ckay. The only one that you may have
devel oped protocol for was the Prolift?

A Correct.

Q Ckay. What about clinical expert reports,
did you -- was that part of your responsibility?
A Yes.
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1 requi renent around the world for you to submt your
2 protocols to institutional review boards or ethics

3 conmttees, whose primary focus is on the safety of the

4 patient.

5 Q Was et hics sonething inportant to you?

6 A Absol ut el y.

7 Q Okay. Was it inportant to you during your

8 tine at Gynecare?

9 A Absol ut el y.

10 Q Still inmportant to you?

11 A Absol ut el y.

12 Q Okay. Was safety your first responsibility

13 as the nedical affairs director?

14 A Yes.

15 Q kay. Did you -- as nedical affairs

16 director, was your first priority to ensure the safety

17 of the patient and protect the patient?

18 A Yes.

19 Q Okay. Now, you also, as part of your

20 responsibilities, if | understand correctly -- you

21 called it sonmething else. | call it defense of device.
22 | can't renenber what you called it, review product

23 conplaints. Part of your responsibility was to defend

24  the devices or conplaints against the device that were
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1 | odged by patients or doctors, correct?

2 MR. BROWN: (bj ecti on.

3 THE WTNESS: |I'mnot sure | like the

4 term"defend."

5 MR KEITH | didn't figure you woul d,
6 but I -- but it is what it is. But you were
7 responsi ble --

8 THE W TNESS: For reviewing --

9 MR, KEITH: -- for responding to

10 accusations agai nst the conpany that were

11 | odged by either patients or their doctors?
12 MR, BROMN: (Objection.

13 THE WTNESS: My -- | wouldn't even say
14 peopl e accused or nmade accusations. Wat

15 woul d happen is we m ght hear of an -- of an
16 adverse event, we mght be infornmed in

17 witing of an adverse event, we nmay see in
18 literature that there were adverse events,
19 and then we woul d eval uate whet her or not
20 they were attributable to the device or sone
21 ot her factor.
22 Q (By M. Keith) Dr. Omens, to be fair to
23 me --
24 A Ri ght .
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1 N THE UNI TED STATES DI STRI CT COURT

2 FOR THE SOUTHERN DI STRI CT OF WEST VI RG NI A
3 CHARLESTON DI VI SI ON
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5 INRE: ETH CON, INC. MDL No. 2327

6 PELVIC REPAI R SYSTEM
7 PRODUCTS LI ABI LI TY
8 LITIGATI ON
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10 THI S DOCUVENT RELATES TO ALL CASES

11 ok Kk k%

12 CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

13

14 VI DEOTAPED DEPCSI TI ON OF SEAN M O BRYAN

15

16 Thur sday, June 6th, 2013

17 9:53 a. m

18

19 Hel d At:

20 Canpbel | Canpbel | Edwards & Conroy, PC
21 One Constitution Center

22 Bost on, Massachusetts

23

24 REPORTED BY:
25 Maur een O Connor Pollard, RPR, CLR, CSR #149108
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1 adverse event and determne if there needed to

2 be further actions?

3 A No.

4 Q Do you believe that you actually

5 conpl eted and worked on the annual report for

6 TVT O assic during your tine at Ethicon?

7 A | woul d have been responsi ble for the
8 end report.

9 Q During your work on the annual report,
10 one of the things that would be in an annual

11 report would be a review of conplaints, correct?
12 A Ri ght. There would be a group that

13 would feed into -- that information into ne, |

14 woul d make sure that that was included within

15 t he annual report.

16 Q And you woul d rely upon that group,

17 whet her it's post-marketing surveillance or

18 custoner quality, to provide you with accurate
19 i nformati on about the conplaints that were

20 recei ved?

21 A Yes. They would attest that it was

22 conpl ete and accurat e.

23 There is a distinction. | don't think
24 we quantified all conplaints. Again, | think

25 they had to reach a certain level of criticality
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1 A When | was at Ethicon I did work -- |
2 was i nvolved wth Ethicon, the TVT Bl ue product.
3 Q What was your work related to TVT

4 Bl ue?

5 A | acted as the regulatory |ead for

6 t hat product.

7 Q And what do you nean by "regqgul atory
8 lead"? WAs it simlar to your work with TVT

9 Cl assi c?

10 A It would have included working on the
11 devel opnent, the strategy, the regulatory

12 strategy, being part of the devel opnent team
13 Proposed change cones in, we pull together all
14 disciplines of the team | would have been the
15 regul atory person on that team

16 Q Simlar to your work on TVT-O?

17 A Yes, sir.

18 Q And did you ultimately work on the
19 510(k) associated with TVT Bl ue?

20 A | must have. But | don't have a | ot
21 of recollection of TVT Blue as a subm ssion.

22 Q What about with | aser cut nesh?

23 A Sane answer; | nost likely did, but I
24 don't have recollection of a subm ssion

25 associated wth [ aser cut nesh.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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Q You wor ked on TVT-QO, the obturator
approach?

A Yes, | did.

Q How woul d you descri be your role with
TVT- O?
A | was the regulatory |ead on the

devel opnent team responsi ble for the regul atory
strategy and providing regulatory input towards
t he devel opnent of that product.

Q And for TVT-S, what was your rol e?

A TVT-S, | was not so nuch invol ved
because | was departing Ethicon, noving up to
Massachusetts. | believe | had transitioned
prior to becom ng the designated regul atory | ead
for that product.

Q Do you recall that you started on that

product, but then you were getting ready to

| eave?
A | had sone very early invol venent,
yes, so -- you know, not formalizing regulatory

strategy, but sone work on initial
considerations in draft.

Q Qutside of the TVT famly of products
and Monitorr that we've di scussed, what other

products did you work on while at Ethicon?
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Q And it's entitled actually "Mdified
Gynecare TVT Qbturator System Special 510(k),"
correct?

A Yes.

Q And if you turn to -- on the bottom
you can see the Bates nunbers -- if you turn to
t he Bates nunmber that is 934, and there's a date

at the top that says Novenber 10, 2003. Do you

see that?

A. Yes.

Q And this is, on Novenber 10, 2003 is

when you, in fact, submtted the 510(k) for

TVT-O to the FDA, correct?

A Yes.

Q And again, it's described up in
corner as "Special 510(k): Device Mdific
Gynecare TVT Obturator System™ correct?

A Yes.

Q And it states "Mdified Device"

t he

ation:

off to

the left there. Do you see that, "Mdified

Devi ce" ?

A Yes.

Q And "Gynecare submts this
Notification of Intent to market a nodific

to the TVT System as described within this

ation
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that we were just |ooking at, right?

A Ri ght .
Q I'd like to tal k about during the
desi gn and devel opnent phase -- let ne back up.

That was the IFU as presented to the

FDA i n Novenber of 2003, correct?

A Correct.

Q And that was the one upon which the
FDA woul d have based its decision about whether
or not to approve this Special 510(k)?

A Correct.

Q If you back up in time earlier in the
year of 2003, during the design and devel opnent
phase before sending that IFU to the FDA, you

were part of the teamthat created that IFU, is

that right?
A Yes, | was a nenber of the team
MR. ZONIES: [|'mgoing to hand you

what's been marked as Exhibit T-473.
(Wher eupon, Exhibit Nunber T-473,
E-mai | chain, Bates ETH MESH. 06879415
t hrough 9417, was marked for
I dentification.)

BY MR ZON ES:

Q And it's a series of e-mails, and |ike
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF WEST VI RG NI A
CHARLESTON DI VI SI ON

IN RE:  ETH CON, | NC. . MDL NO. 2327
PELVI C REPAI R SYSTEM

PRODUCTS LI ABI LI TY

LI TI GATI ON

AND VARI QUS OTHER CROSS- NOTI CED ACTI ONS

Sept ember 17, 2013

CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

Vi deot aped deposition of LAURA
ANGELI NI taken pursuant to notice, was held at the
| aw of fices of Ri ker Danzig Scherer Hyland &
Perretti LLP, Headquarters Pl aza, One Speedwel |
Avenue, Morristown, New Jersey, beginning at 9:10
a.m, on the above date, before Ann Marie Mtchell,
a Federally Approved Certified Realtine Reporter,
Regi stered Di pl onate Reporter and Notary Public for
the State of New Jersey.

GOLKOW TECHNOLOA ES, | NC.
877.370. 3377 ph|917.591.5672 fax
deps@ol kow. com
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1 Q Coul d you pl ease state your full nane

2 for the record?

3 A Laura Angelini.

4 Q And who do you work for?

5 A | work for Johnson & Johnson.

6 Q What is your job for Johnson &

7 Johnson?

8 A. My current job up to the end of --

9 until the end of this week is vice president, global
10 strategic marketing for Ethicon Surgical Care.

11 Q How | ong have you worked for Johnson
12 & Johnson?

13 A For over 22 years.

14 Q So that woul d have put you starting

15 about when?

16 A July 15, 1991.

17 Q Have you worked on a product called
18  TVT?

19 A | did.

20 Q For what period of tinme did you work

21 on TVT?

22 A | worked on TVT between the begi nning
23 of 1997 until the end of 2005.

24 Q Did you also work on Prolift?

25 A | worked -- not directly, but people
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
IN RE: ETHICON, INC.
PELVIC REPAIR SYSTEM,
PRODUCTS LIABILITY LITIGATION MDL NO. 2327

THIS DOCUMENT RELATES TO ALL CASES

NOTICE TO TAKE ORAL DEPOSITION
OF DEFENDANTS THROUGH DESIGNATED WITNESSES

TO: Defendants ETHICON, INC. and Johnson & Johnson, Inc. (hereinafter “Defendants™)
and their Attorneys of Record.

Please take notice that pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure,
Plaintiffs, by and through their counsel, will take the videotaped deposition of Defendants’
corporate designees on September 5, 2013 at the offices of Riker Danzig in Morristown, New
Jersey. The witness(es) shall be prepared to testify concerning the subject matters identified in
Exhibit “A”, attached hereto. The witness shall produce documents identified in Exhibit “B”,
attached hereto, prior to the deposition. The deposition will be taken before a person authorized
by law to administer oaths, pursuant to Rule 28 of the Federal Rules of Civil Procedure, and will
continue day-to-day until the examination is completed.

DEFINITIONS

All definitions and rules of instructions set forth in Fed. Rule Civ. P. 30(b)(6) shall apply
to all requests for information herein. To the extent a term commonly in use in the medical
device industry is not defined herein, it shall be understood to be consistent with the meaning
commonly ascribed to that term in the medical device industry.

1. “Concerning’ means referring to, describing, evidencing, or constituting. See LR

Civ. P 26.2(c)(7).
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21 “Defendants”, “Ethicon, Inc.”, “Johnson & Johnson Inc.”, “you” or “your” refers
to, without limitation, Ethicon, Inc., Johnson & Johnson Inc., and all business entities with which
it is or has been affiliated, together with any predecessor, successor, parent, or subsidiary entity
as well as any officer, director, employee, attorney, agent, or representative of any such other
business entity previously described herein.

3. “Document” is synonymous in meaning and equal in scope to the usage of this
term in Rule 34(a) of the Federal Rules of Civil Procedure and expressly includes writings,
drawings, graphs, charts, photographs, sound recordings, images, and other data or data
compilations stored in any medium from which information can be obtained either directly or, if
necessary, after translation by you into a reasonably usable form. A draft or non-identical copy
is a separate document. See LR Civ. P. 26.2(c)(2); see also FR Civ. P 34(a).

4. “TVT” includes the TVT “classic” Tension Free Vaginal Tape System device
cleared by the FDA on or about January 1, 1998, the TVT-Obturator, TVT-Secur, TVT-Abbrevo,
TVT-Exact, TVT SCION, and the IVS (Intravaginal slingplasty device) which was developed,
designed, distributed, licensed, manufactured, marketed or sold for the treatment of Stress
Urinary Incontinence (SUI). The term “TVT” also includes any kits or tools designed to be sold
with the TVT including, but not limited to the TVT-AA and TVT-D.

5. “Relevant Time Period” means the time period from when you first developed,
designed, distributed, licensed, manufactured, marketed or sold TVT to the present.

This 5™ Day of August, 2013.
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PLAINTIFFS’ CO-LEAD COUNSEL

By: /s/Thomas P. Cartmell
THOMAS P. CARTMELL
Wagstaff & Cartmell LLP
4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1102

Fax 816-531-2372

teartmell@wecllp.com
D. RENEE BAGGETT

Aylstock, Witkin, Kreis and Overholtz, PLC
17 E. Main Street, Suite 200

Pensacola, FL. 32563

850-202-1010

850-916-7449

Rbaggett@awkolaw.com

Plaintiffs’ Co-Lead Counsel
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EXHIBIT “A”

DEPOSITION SUBJECT MATTER

Pursuant to Rule 30(b)(6), the deponent(s) must have knowledge and shall be able to
testify concerning the following subject matters:

1. The identity of and the terms and conditions of any and all agreements between
Defendants and Medscand Medical A.B. or any other corporation or entity in which Medscand
Medical A.B. has an ownership interest concerning TVT including but not limited to any license
and supply agreements, asset purchase agreements, manufacturing agreements, research or study
related agreements, and any amendments thereto.

&, The identity of and the terms and conditions of any and all agreements between
Defendants and Ulf Ivar Ulmsten, the Estate of Ulf Ivar Ulmsten, Contape S.A., or any other
corporation or entity in which Ulf Ivar Ulmsten had an ownership interest, including but not
limited to, any consulting agreements, consulting and technology agreements, investigator
related agreements, research or study related agreements, cancellation agreements, settlement
agreements, and any amendments thereto.

3. The identity of and the terms and conditions of any and all agreements between
Defendants and Professor Carl Gustaf Nilsson or any corporation or entity in which he has/had
an ownership interest, including but not limited to, any consulting agreements, consulting and
technology agreements, investigator related agreements, research or study related agreements,
cancellation agreements, settlement agreements, and any amendments thereto.

4. The identity of and the terms and conditions of any and all agreements between
Defendants and Christian Falconer, M.D., Masoumah Rezapour, M.D., Ingegerd Olsson, M.D.,

or Nina Kuuva, M.D., or any corporations or entities in which they have an ownership interest,
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including but not limited to, any consulting agreements, consulting and technology agreements,
investigator related agreements, research or study related agreements, cancellation agreements,
settlement agreements, and any amendments thereto.

5. Amounts paid by Defendants to Ulf Ivar Ulmsten, the Estate of Ulf Ivar Ulmsten,
Contape S.A., and/or Medscand Medical A.B and the reason for the payments. This includes but
is not limited to payments made in connection with the following: (1) milestone payments as
referenced in ETH.MESH.08696090-ETH.MESH.08696091; (2) purchase price; (3) additional
payments as referenced in ETH.MESH.05972841-ETH.MESH.05972842; (4) royalties or similar
payments as referenced in ETH.MESH.08692681-ETH.MESH.08692683; (5) professional and
consulting fees; (6) consideration for agreement not to compete as referenced in
ETH.MESH.08692681; (7) consideration for exclusive relationship with Defendants as
referenced in ETH.MESH.08692681; (8) consideration for assignment of rights as referenced in
ETH.MESH.08692682; (9) consideration for assistance in locating an experimental lab as
referenced in ETH.MESH.08692683; and (10) out-of-pocket business and travel expenses and
costs.

6. All amounts paid by Defendants to Carl Gustaf Nilsson or to any corporation or
entity in which Carl Gustaf Nilsson is an owner or shareholder and the reason for such payments.

7. All amounts paid by Defendants to Christian Falconer, M.D., Masoumah
Rezapour, M.D., Ingegerd Olsson, M.D., or Nina Kuuva, M.D, or to any corporation or entity in
which any of them are owners or shareholders, and the reasons for such payments.

8. Services rendered by Ulf Ivar Ulmsten or Contape S.A., or any other corporation
or entity owned by Ulf Ivar Ulmsten or Contape S.A. including but not limited to participation in

any advisory boards and performance of any studies, research or testing of any medical devices
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including but not limited to services rendered in connection with obtaining regulatory approval
of TVT as referenced in ETH.MESH.08696089-ETH.MESH.08696090.

9. Services rendered by Carl Gustaf Nilsson or any other corporation or entity
owned by Carl Gustaf Nilsson including but not limited to participation in any advisory boards
and performance of any studies, research or testing of any medical devices..

10. Services rendered by Christian Falconer, M.D., Masoumah Rezapour, M.D.,
Ingegerd Olsson, M.D., or Nina Kuuva, M.D, or any corporation or entity owned by them or in
which they are shareholders.

11.  Location, retention, storage and organization of documents and exemplars related

to the above subject matters.
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EXHIBIT “B”

DOCUMENT REQUESTS

Please produce or if already produced, identify exact bates ranges with a brief
identification of each document:

1. All documents relied upon by the deponent in preparing for this deposition.

2. All communications between Defendants and Ulf Ivar Ulmsten, Contape S.A.,
Medscand Medical A.B. and/or their representatives concerning Defendants’ acquisition of TVT.

3. All agreements between Defendants and Ulf Ivar Ulmsten, the Estate of UIf Ivar
Ulmsten, Medscand Medical A.B., and/or Contape S.A. concerning TVT including but not
limited to license and supply agreements, asset purchase agreements, manufacturing agreements,
consulting agreements, consulting and technology agreements, cancellation agreements,
settlement letters, and any amendments thereto.

4, All communications between Defendants and UIf Ivar Ulmsten, the Estate of Ulf
Ivar Ulmsten, Medscand Medical A.B., and/or Contape S.A. and/or their representatives
concerning the above referenced agreements.

5. All documents provided by Ulf Ivar Ulmsten, Contape S.A. and/or Medscand
Medical A.B. to Defendants as required by the above referenced agreements including but not
limited to all studies, data and other materials related to TVT as referenced in
ETH.MESH.08696089-ETH.MESH.08696090.

6. All documents reflecting amounts paid by Defendants to Ulf Ivar Ulmsten, the
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Estate of Ulf Ivar Ulmsten, Contape S.A., Medscand Medical A.B. in connection with above
referenced agreements.

7. All agreements between Defendants and Carl Gustaf Nilsson or any entity or
corporation in which he is an owner or shareholder including but not limited to consulting
agreements and any amendments thereto.

8. All agreements between Defendants and Christian Falconer, M.D., Masoumah
Rezapour, M.D., Ingegerd Olsson, M.D., or Nina Kuuva, M.D., or any entity or corporation in
which they are owners or sharcholders including but not limited to consulting agreements and
any amendments thereto.

9. All communications between Defendants and Carl Gustaf Nilsson concerning the
above referenced agreements.

10.  All documents reflecting amounts paid by Defendants to Carl Gustaf Nilsson.

11.  All documents reflecting amounts paid by Defendants to Christian Falconer,
M.D., Masoumah Rezapour, M.D., Ingegerd Olsson, M.D., or Nina Kuuva, M.D

12.  All exemplars of any products obtained by Defendants from Ulf Ivar Ulmsten, the

Estate of Ulf Ivar Ulmsten, Contape S.A., Medscand Medical A.B.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF VWEST VI RG NI A
CHARLESTON DI VI SI ON
IN RE:  ETHI CON, | NC. . MDL NO. 2327
PELVI C REPAI R SYSTEM
PRODUCTS LI ABI LI TY
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AND VARI QUS OTHER CROSS- NOTI CED ACTI ONS

Monday, Septenber 16, 2013

CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

Vi deot aped 30(b) (6) Deposition of

LAURA ANGELI NI held at Ri ker Danzig Scherer Hyl and

Perretti LLP, Headquarters Plaza, One Speedwel |

Avenue, Morristown, New Jersey, on the above date,

beginning at 9:34 a.m, before Kinberly A Overw se,

a Certified Realtine Reporter, Certified Court
Reporter, and Notary Public.

GOLKOW TECHNOLOG ES, | NC.
877.370.3377 ph | 917.591.5672 fax

deps@ol kow. com

ol kow Technol ogies, Inc. - 1.877.370. DEPS
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Then in January 2000 | was pronoted
director of marketing for Gynecare. |In the neantine
t he division name was noved fromwonen's health to
Gynecare. | stayed in that position as director of
mar keti ng between the year 2000 and m d-2001. 1In
June, around June | think, md-2001 roughly, | was
pronoted vice president for Gynecare EMEA. And then
| stayed in that job until the end of 2005. At the
end of 2005 I was noved to a position of vice
president, marketing for Ethicon Endo-Surgery EMEA.
| stayed in that job for a few weeks.

Then | resigned, left the conpany, in
Decenber 2005, cane back to Johnson & Johnson a few
weeks later, in January 2006, with the sane job |
had left, so as vice president, marketing for
Et hi con Endo- Surgery Europe, and then stayed in that
position until the end of 2009.

In January 2009 | was pronoted vice
presi dent, regional vice president, for eastern
Europe for the MD&D, which nmeans Medi cal Device &

Di agnostics, portfolio. | stayed in that position
for two years between the years 2010 and 2011.

In February 2011 | was pronoted vice

president, global strategic nmarketing for the newy

formed Ethicon Surgical Care division, which

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 19
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1 described here. So, for exanple, "Agreenents

2 bet ween Medscand, U nsten, Contape and Defendants

3 related to TVT," yes, | reviewed all these

4  docunents. Now, if they refer to the nunbers |isted
5 below, | cannot say.

6 Q | understand. But it sounds |ike what
7 happened was you received a stack of docunents that
8 were supposed to be responsive to our request --

9 A Yes.

10 Q -- and you then reviewed those; is

11 that fair?

12 A Yes.

13 Q You did not do any additional work to
14  find docunents or information other than | ook at the
15  docunents that were provided to you by counsel and
16 talk to the two individuals that you told us; is

17 that fair?

18 M5. CRAWFCRD: (bj ecti on.
19 THE WTNESS: As | told you, |I -- you
20 know, | spoke wth Mary Anore to |ocate sone of the

21 contracts referred to these doctors. So | would

22  suppose the answer to your question is no, because |
23 did do sone additional work to | ocate sone of these
24 docunents. However, | didn't locate all the

25 docunents because of the fact that in ny conputer

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 53
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1 thereis no files or storage anynore of sone of the
2 docunents that date back to these years. | nean, we
3 are tal king about 15 years ago. Sone of the

4 docunents are not -- based on the Italian |law are

5 not existing anynore.

6 BY MR CARTMELL:

7 Q Ms. Angelini, you -- strike that.

8 Ms. Angelini, you nentioned that

9 Dbecause your conputer was turned in and cl eared,

10 there are sone docunents that you believe are

11 m ssing?

12 A Unh- huh, yes.

13 Q What docunents, if you can tell nme, do
14  you believe are m ssing?

15 A Sone of the contracts of the original
16 contracts related to the consulting services of the
17 doctors listed in the deposition notice are not

18 docunents that | was able to review wth nmy counsel
19 Therefore, | amassum ng that these docunents are
20 m ssi ng.

21 Q You' re tal ki ng about agreenents

22 between certain paid consultants that we've asked
23 about; right?

24 A Yes.

25 Q O her than sone agreenents that

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 54
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exi sted between paid consultants of Ethicon or
Johnson & Johnson that are m ssing, are there any
ot her docunents that you believe are mssing as a
result of your conputer being w ped out?

A Well, all the e-mails generated at
that time for any other -- any type of, you know,

I nteraction between ne in ny position as European
busi ness manager for the TVT product and ny

col | eagues, ny worl dw de col | eagues, who were
responsi bl e for the sanme product in the other
regions of the world. | nean, | had all ny e-mail
docunentation. That e-nmail docunmentation is not --
bet ween, you know, the years -- with respect to this
product between the years 1997 and 2006, when | cane
back, all this e-mail docunentation is not present
anynore in ny conputer.

Q You believe that all of your e-mails
from 1997 until 2006 that would reflect your
interactions wth the paid consultants are no | onger
I n existence; right?

M5. CRAWFORD: (nj ection.

THE WTNESS: | didn't say that. |
said they are not on ny conputer. | don't know
whet her they are in existence in any part of the

conpany stored or copied anywhere.

ol kow Technol ogi es,

Inc. - 1.877.370. DEPS Page 55
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF VWEST VI RG NI A
CHARLESTON DI VI SI ON
IN RE:  ETHI CON, | NC. . MDL NO. 2327
PELVI C REPAI R SYSTEM
PRODUCTS LI ABI LI TY
LI TI GATI ON

TH' S DOCUMENT RELATES TO ALL CASES

Thur sday, June 13, 2013

CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

Vi deot aped Deposition of JENNI FER M PAI NE
hel d at Ri ker Danzig Scherer Hyland Perretti LLP,
Headquarters Pl aza, One Speedwel | Avenue,

Morristown, New Jersey, on the above date, beginning
at 9:38 a.m, before Kinberly A Overw se, a
Certified Realtinme Reporter, Certified Court
Reporter, and Notary Public.

GOLKOW TECHNOLOG ES, | NC.
877.370. 3377 ph | 917.591.5672 fax

deps@ol kow. com

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 1
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1 It looks like that's about a two-year job; correct?
2 A That's correct.

3 Q Did you have any involvenent with TVT nesh
4 in the second job as nmanager of regulatory affairs

5 fromJuly of 2005 to July of 20077?

6 A It's possible that | had sone invol venent
7 with TVT in that tine frame. |It's difficult for ne
8 to say exactly when | would have. Wat | can tel

9 youis that the early part of that tinme frane |

10 believe |I would have only been working on new

11 product devel opnent projects, so not necessarily

12 covering products that were already | aunched in the
13  market at that tine.

14 Q kay. So if we then go fromJuly of 2007
15 to Decenber of 2008, it says worldw de director of
16 regul atory affairs; correct?

17 A That's correct.

18 Q During that tinme franme, were you invol ved
19 with TVT nesh?

20 A At that tinme | believe that | was coveri ng
21  the Whnen's Health & Urol ogy business in total and
22 so, yes, | would have had oversight to fol ks who

23 were working on the TVT product |ine.

24 Q Ckay. Whuld you say nost of your

25 involvenent with TVT nesh woul d have been duri ng

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 23



Case 2:12-d-Og% | RASHIPHI®53-16u B a2/ 3pPgpes of 4/ Bagy QT 11574

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that tinme period of July 2007 to Decenber of 20087
A Probably the majority of it would be.
There may have been sone, as | said, prior to that.

Q So it looks like that's a period of about
17 nont hs; correct?

A Yes.

Q kay. And during your time period -- what
does a worldw de director of regulatory affairs for
wonen' s heal th do?

A So in that role | was a participant on the
Wnen's Health & Urology board. Again, |'m not
exactly sure of what tine frane that role was
present. But | had oversight to the regulatory team
that was supporting the -- all of the wonen's health
products, which was a fairly expansive portfolio of
products, including sonme hardware and software
devices as well as the nesh products.

Q Ckay. What do you do | nean on --

A Oh, |'msorry.

Q On a day-to-day basis, | nean, what does
the worl dw de director of regulatory affairs do? Do
you walk into the office, read catal ogs, sip coffee,
go talk to the secretaries? You know, | nean, what
do you do?

M5. KABBASH. (Obj ecti on.

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 24
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE SOUTHERN DI STRI CT OF VWEST VI RG NI A

CHARLESTON DI VI SI ON

IN RE: ETH CON, | NC. )
PELVI C REPAI R SYSTEM )
PRCDUCTS LI ABI LI TY )
LI TI GATI ON ) MDL NO. 2327

THI S DOCUMENT RELATES TO ALL CASES
CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER
VI DEOTAPED DEPCSI TI ON OF:
PRI CE ST. HI LAl RE
VOLUME 1

Thursday, July 11, 2013; 10:14 a.m

Reported By:
Cathy A. Wod, RWVR RPR

CSR No. 2825

ol kow Technol ogies, Inc. - 1.877.370. DEPS
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1 instructions were appropriate, and | think that the

2 wi t ness shoul d answer as he sees fit. | don't think we
3 shoul d waste any nore tine, though.

4 MR. SLATER Hang on. You're instructing this
5 witness that if | ask hima direct, straightforward yes
6 or no question, that it's appropriate for himto give a
7 | ong, for exanple, sound bite or a tal king point,

8 despite the fact that it's not responsive? You realize
9 t hat woul d be obstruction and a failure to answer

10 truthfully and accurately.

11 M5. SCALERA: First of all, Adam | haven't

12 instructed the witness as to anything. Secondly, | just
13 wanted to counter your statenent on the record. Just to
14 be cl ear.

15 BY MR SLATER

16 Q M. St. Hlaire, if | ask for a yes or no

17 answer, please either say yes, no or | can't answer with
18 a yes or no. And then the jury that watches this video
19 woul d decide if you were being credible when you said
20 you couldn't answer with a yes or no. kay?

21 MS. SCALERA: (Obj ection.

22 THE WTNESS: | will try ny best.

23 BY MR SLATER

24 Q Thank you very nuch.

25 Ckay. You worked at Ethicon Wnen's Health &

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 13
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1 Urol ogy fromJune 1999 to Novenber 2008; correct?

2 A Yes.
3 Q You started as a sales representative in
4 June 1999 and held that position till February 2001

5 correct?

6 A To the best of ny recollection, yes.

7 Q What nedi cal devices were you selling during

8 that tine period?

9 A The suite of products included Thernachoi ce,
10 the Gynecare Mrcellator, Versapoint, Interceed, TVT,
11 coupl e of other things that | really don't renenber
12 Q From July 2000 to February 2001 you were a
13 sal es trainer; correct?

14 A To the best of ny recollection

15 Q From February of 2001 to Decenber of 2001, you
16 were a sal es trai ning nmanager; correct?

17 A That sounds correct.

18 Q From Decenber 2001 till August 2005 you were a
19 di vi si onal sal es manager within Ethicon; correct?

20 A That sounds correct.

21 Q What was your responsibility as a divisiona
22 sal es manager during that time?

23 A | had a team of sal es representatives, and

24 functionally the role was to coach, train and devel op

25 nmy sal es team

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 14
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Q The role of the sales representatives in
Ethicon is to sell the devices that are within their
portfolio; correct?

A That's correct.

Q During the tinme period of Decenber 2001 --
well, I'"Il cone back to it, actually. Wthdrawn.

Bet ween August 2005 and Novenber of 2007, you
were product director, marketing director worl dw de
wi thin Ethicon; correct?

A Best of ny recollection, yes.

Q One of the things you did during that tine
peri od was managed the continence health platform
product pipeline, that's sonething that's stated on your
resune. \Wat does that nean?

A That neans | nanage the incontinence platform
the products as well as during nmy tenure as the
mar keting director worldw de, | ooking at next generation
or future projects.

Q During that period, did the pipeline include
the TVT Secur device?

A To the best of ny recollection, | didn't -- |1
didn't have that responsibility within ny -- within
ny -- within nmy purview.

Q What devices did you oversee in managi ng the

i nconti nence health platform product pipeline?

ol kow Technol ogies, Inc. - 1.877.370. DEPS
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A So at the tinme, TVI, TVI-O was within -- was
within nmy span. And there were sone other -- other
items that we were | ooking at froma future standpoint.
And honestly, | don't renmenber -- | don't renenber
It's been five, six years. | don't renenber all the
projects that we were looking at froma future
st andpoi nt .

Q Was one of the products you were | ooking at
froma future standpoint the TVT-Secur?

A To the best of ny know edge or my recollection,
TVT-Secur | think was either already in play or
| aunching or, you know, to the best of ny recoll ection.
I didn't have personal responsibility for Secur

Q Did you have personal responsibility for the
TVT devi ce between August 2005 and Novenber 20077?

A Dependi ng on when that was, earlier on when |
was a product director, | nmanaged a couple of products.
| managed a urodynam ¢ device, and | managed TVT.

Q During what period of time did you manage TVT
as a product director in Ethicon?

A To the best of ny recollection, sonetinme in --
sonetinme in either |ate 2005 or 2006. | don't --
really -- it's hard to -- to really give you a firmdate
and time of when | had it, but it was within ny

responsibility early on as a product director.

ol kow Technol ogies, Inc. - 1.877.370. DEPS
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1 Q Was that the beginning of your responsibility
2 to manage TVT -- | nean | want to know t he span

3 A Sur e.

4 Q When did you start, when did you end managi ng
5 TVT?

6 A So when | went into marketing, | started

7 managi ng Monitorr which is a urodynam c device, and then
8 if | remenber correctly, | started taking on TVT and

9 TVT-O. And then as | progressed, then | noved into the
10 wor | dwi de rol e which was nore pipeline nmanagenent, and
11 then after that into the group role where | had

12 responsibility for the -- for the portfolio.

13 Q All right. Let ne break this down.
14 A Sur e.
15 Q Wth regards to TVT, when did your

16 responsibility to oversee that device begin?

17 A You know, again, | don't -- | can't tell you
18 exact date or nonth. |'maguessing if | -- to the best
19 of ny recollection, probably sonetine in 2006. |

20 don't -- | don't renmenber the exact dates. It's been a
21 l ong time.

22 Q As a product director, you began to have

23 responsibility for the TVT in sonetine around early

24 20067

25 A Again, to the best of nmy recollection. | can't

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 17
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1 gi ve you an exact, firmdate.
2 Q As a product director in Ethicon, when did you

3 first have responsibility to oversee the TVT-QO?

4 A Agai n, probably during that tine. 2006ish
5 I don't -- | don't really renmenber the exact dates.
6 Q Did you ever have responsibility to oversee the

7  TVT Secur?

8 A | did not. | did not have persona

9 responsibility for overseeing TVT Secur
10 Q Let's just do sonmething for the record.

11 MR. SLATER: Do we have the witness's CV handy
12 that we can just put a sticker on it, put an exhibit

13  sticker on?

14 MR M RACLE: Adam this is Trent, we've got a

15 copy. We can do that.

16 MR, SLATER: Terrific, thank you. You guys can
17 just tell me what nunber we put on it.

18 M5. MAIMBOURG It's getting marked right now.
19 (Extraneous di scussion re exhibit marking.)

20 MR, SLATER. Can we give it to the w tness,

21 pl ease, the marked exhibit?

22 M5. MAIMBOURG He has it.

23 BY MR SLATER

24 Q M. St. Hlaire, we've marked an Exhibit as

25 T2063, is that your current resune?

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 18
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A Looks -- yeah. Looks fairly current.

(The above-referred to docunent was nmarked
Deposition Exhibit No. T2063 for identification
by the Court Reporter, and a copy is attached
hereto.)

BY MR SLATER

Q Wl |, have you | ooked at this before this
nonent, say in the |ast week?

A I can't -- | don't renenber |ooking at ny
resune this week, but yeah, this is a fair
representation, this is ny resune, yes.

Q Look, sir. |Is this your current resune, the
exhibit we've just marked as T20637?

A Yes.

Q kay. Did you prepare for this deposition?

A How do you nean?

Q Did you neet with lawers and prepare for

your -- for this deposition?
A | did.
Q How nmany tinmes?

A We nmet via conference call once, and then we

met in person once.

Q How | ong did the conference call |ast?
A To the best of ny recollection, two, three
hours, roughly three hours, | believe.

ol kow Technol ogies, Inc. - 1.877.370. DEPS
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1 Q How | ong did the in-person neeting |ast?

2 A About ei ght hours.

3 Q When did the conference call take place?

4 A If | renmenber, | think it was |ast Friday, |ast
5 Thursday or Friday. | think it was Friday.

6 Q The in-person eight-hour neeting, when did that

7 t ake pl ace?
8 A Yest er day.
9 Q Did you neet with counsel this norning to

10 prepare for the deposition as well?

11 A Very briefly.

12 Q How | ong?

13 A 15 m nutes.

14 Q One of the things you did was -- rephrase.
15 You were the U. S. launch |eader for the

16 Prosi ma; correct?

17 A That's correct.

18 Q And what was your responsibility as U S. |aunch
19 | eader for the Prosim?

20 A To work with the functional groups around the

21 comercialization plan for the Prosima product. So

22 basically working with all the functional areas,

23 regul atory, QA, et cetera, on what the plans would be
24 to eventually launch that product into market.

25 Q And what was the commercialization plan for the

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 20
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Prosima in sinple terns? What was that plan?

A Can you be nore specific? Just the over --

I just want to nake sure |'mfollowing -- I'mfollow ng
your question.

Q I want to know the overview for how you
commerci ali zed and pronoted and marketed the Prosina.
VWhat was the -- what was the need that it was supposed
to be neeting and how was it supposed to be neeting that
need.

A Okay. So to the best of ny recollection, the
product was designed to be a product that you would --
you woul d market to pelvic floor repair surgeons
t hat had another option for themdoing their pelvic
floor repair surgeries. It was a nmesh inplant
wWith -- to best of ny menory, with a -- with a device
that was held in place in the vagina and it was
mar keted to pelvic floor surgeons as another option for
themto do their pelvic floor repairs.

Q Was the Prosima marketed with the idea that it
woul d be an option for surgeons who were not generally
skill ed enough to utilize the Prolift?

A To the best of ny recollection, it was a
product that was designed for surgeons who wanted to use
mesh and perhaps weren't -- weren't going to use Prolift

in the near future, fromthe best of ny recoll ection.

ol kow Technol ogies, Inc. - 1.877.370. DEPS
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1 Q That had not been using the Prolift based on
2 the fact that their skill set was such that that was
3 somet hing that was not really a viable option, so your
4 conpany canme out with Prosima with the idea this could
5 be a little easier to use and nore attractive; correct?
6 A | wasn't there when Prosima was | aunched. So
7 inthe early -- fromthe best of nmy recollection, the
8 plan was to launch it to pelvic floor surgeons as
9 anot her option for themto use instead of native tissue
10 repair or the Prolift product.
11 Q Was the Prosima targeted to |less skilled
12 surgeons than those that would be using the Prolift?
13 A | just -- | want to understand what you nean
14 by I ess skill ed.
15 Q Sur geons whose skill set would not allow them
16 to safely and effectively utilize the Prolift?
17 A | don't -- | mean | can't speak to their skill
18 set, but | can speak to the fact that | think that -- ny
19 recollection is that product was designed for surgeons
20 who perhaps didn't want to use Prolift at the tine,
21 for either perhaps they didn't have the -- perhaps they
22 didn't have enough pelvic floor cases that they were
23 doing routinely, and perhaps they weren't ready to nove
24 to Prolift, and so this was another option for themto

25 address the -- the need, the patient need.
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Q On your resune it says you were global |aunch
| eader next generation pelvic floor nmesh. |s that the
Prolift+M

A That's correct.

Q As product director, did you have
responsibility for the Prolift?

A | did when | was a product director. Later in
my tenure as product director, | had responsibility for
Prolift.

Q When did your responsibility for Prolift begin?

A I don't recall the exact date, it was, you
know, just judging on the tine that | was -- as a
product director and marketing director, probably was
late -- later -- later in 2006. | don't renmenber the
exact date, to be honest.

Q Sonmetinme in 2006 you began to have
responsibility for the Prolift?

A That sounds reasonabl e.

Q And what were your responsibilities with regard
tothe Prolift?

A So | -- ny responsibility for Prolift was sal es
support, nanagi ng the brand, the marketing collaterals,
KOL engagenent, typically the -- the downstream
conmponent -- conponent of being a brand manager

managi ng, forecasting, those kind of things.

ol kow Technol ogies, Inc. - 1.877.370. DEPS
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1 Q In 2006 you were a product director within the
2 mar ket i ng department of Ethicon; correct?

3 A Correct.

4 Q And it was during 2006 that you began to have
5 responsibility for the Prolift; correct?

6 A To the best of ny recollection

7 Q And your responsibilities included such things
8 as sal es support, nmanagi ng the brand, overseeing

9 mar keting coll aterals, key opinion | eader engagenent,
10 downstr eam conponents and forecasting; correct?

11 A Best of ny recollection, yes.

12 Q I n Novenber 2007, your title changed from

13 product director and marketing director worldw de to
14 U.S. group narketing director; correct?

15 A Correct.

16 Q What were your responsibilities as U S. group
17 mar keting director?

18 A So | had responsibility for the continence

19 health platformas well as the pelvic floor platform
20 and so | had a marketing teamthat reported in to ne
21 t hat managed t hose brands.
22 Q Who did you report to during that time period?
23 A To two different people, | reported to Kevin
24 Mahar and then subsequently | reported to Lynn Hall

25 Q As U S. group marketing director, when you say

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 24
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1 you were responsible for the continence health platform
2 and the pelvic health platform what does that mean?

3 A | had a teamthat reported to ne that managed
4 the brands that fell within continence health. So the
5 brands that fell within continence health were the TVT
6 fam ly of brands and the pelvic floor side was Prolift.
7 Q So the marketing teans that were responsible

8 for the marketing of the TVT line of products, those

9 mar keti ng people, the product directors, for exanple,
10 reported to you; correct?
11 A That's correct.
12 Q As U. S. group marketing director from
13 Novenmber 2007 to Novenber 2008, there was a group of
14 mar ket i ng peopl e, product directors who were responsible
15 for the Prolift device and the marketing of that device

16 and they reported to you; correct?

17 A That's correct.

18 Q What 1'd |ike to do and try and see if you can
19 help ne out, | think we got a little organized, |'d Iike
20 to mark as an exhibit a document that -- the first emai

21 is February 6, 2007, from Kevin Mahar. The Bates nunber
22 on the first page is ETH MESH 00719198, if we could mark
23 that as the next exhibit, please.

24 (The above-referred to docunent was narked

25 Deposition Exhibit No. T2064 for identification
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1 IN THE UNI TED STATES DI STRI CT COURT
2 FOR THE SOUTHERN DI STRI CT OF WEST VI RG NI A
3 CHARLESTON DI VI SI ON
4
5
6
7
8
9 )
IN RE: ETHI CON, | NC )
10 PELVI C REPAI R SYSTEM )
PRODUCTS LI ABI LI TY )
11 LI TI GATI ON ) MDL NO 2327
)
12
13
14
15
16 TH S DOCUMENT RELATES TO ALL CASES
17 CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER
18 VI DECTAPED DEPGSI TI ON OF:
19 PRI CE ST. H LAl RE
20 VCLUME 2
21 Thursday, July 12, 2013; 9:12 a.m
22
23
24 Reported By:
Cathy A. Wod, RWVR RPR
25 CSR No. 2825

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 214



Case 2:12-md-0233f PARHRINAPST 1G5 P AR/0R/43 PPRRect i 10§ agp B 11592

1 preparation for this deposition he's being instructed
2 not to answer 'cause it's attorney-client or work

3 product ?

4 M5. MAI MBOURG Ri ght.

5 BY MR M RACLE

6 Q Have you ever been deposed before --

7 A | have not.

8 Q -- this deposition?

9 A | have not.
10 Q Are you famliar with the termlitigation hold,

11 M. St. Hilaire?

12 A Uh, vaguely, yes.

13 Q Ckay. And howis it you're famliar with that
14 phrase?

15 A Just through ny career |'ve heard litigation

16 hol d, uh, around, uh, the conpany says you have to hold

17 on to docunents or not destroy docunents, that's the

18 cont ext .

19 Q And why is it they're telling you, to your

20 under st andi ng, not to destroy docunments or to hold on to
21 data or docunents?

22 A So | can use exanple within ny current enpl oy,

23 it's because of either pending or current litigation and
24 they want to nake sure docunents are hel d.

25 Q Al right. And during your tine with -- with
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1 Et hi con, do you recall being nmade aware of any

2 [itigation holds?

3 A | don't recall specifically.

4 Q How about generally, as we sit here today, do
5 you recall ever being -- hold on just a second.

6 A Sorry.

7 Q Ever bei ng made aware that there was a

8 litigation hold and that you shouldn't destroy or

9 otherw se erase emails, docunents, Power Points,

10 what ever the case may be?

11 A I don't have a specific recollection, but it's
12 reasonable in the tinme that | was there that -- that a
13 litigation hold notice would have -- would have conme to

14 me, so | don't renenber specifically what or when

15 Q So you're saying in the eight or nine years you
16 were with Gynecare or Ethicon, it's reasonable to assune
17 that you woul d have been subject to a litigation hold at
18 some point during that tinme franme?

19 A It's reasonable. | just don't remenber

20 specifically when

21 MR M RACLE: Need 1500.
22 MR SMTH This is marked as T2083.
23 THE W TNESS: Thank you.

24 BY MR M RACLE

25 Q |"mgoing to give you a second to | ook at that.
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1 A Ckay.

2 Q Ckay. Have you had a chance to | ook at that?
3 A Yes, at the time of this e-mail, just to be

4 clear, | wasn't in Marketing at the tinme, | was in the

5 sal es force.

6 Q Sur e.

7 (The above-referred to docunent was marked

8 Deposition Exhibit No. T2083 for identification
9 by the Court Reporter, and a copy is attached
10 hereto.)

11 BY VR M RACLE:

12 Q | guess ny question to you woul d be now | have
13 shown you this docunment, you' ve had a chance to | ook at
14 it, do you recall ever seeing this particular document,

15 this particular emil?

16 A | certainly don't recall this specific emil.
17 MR. M RACLE: What did we mark this?
18 MR. SM TH. T2083.

19 BY VR M RACLE:

20 Q And, just for the record, the docunent we're

21 tal king about is a May 22nd, 2003, ermil which purports
22 to be a preservation notice that was issued by J & J Law
23 Departnent, and it's been marked as T2083, and it's your
24 testimony that you don't recall seeing this.

25 A Not specifically, okay.
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1 Q Do ne a favor, | ook down towards the bottom of
2 the first page bel ow where it says May 22nd, 2003, do
3 you see that?

4 A Yes, | do, sir.

5 Q Coul d you read the paragraph below that into

6 the record?

7 A Sure. "Hold notice for Kandell versus Ethicon
8 Inc., et als. Ethicon, Inc. has been naned in a | awsuit
9 arising out of the alleged use of TVI. In connection

10 with this matter, it is vital to preserve all docunents

11 relating in any way to the belowlisted subject matters

12 until contrary witten notice is received fromthe J & J
13 Law Department. Failure to preserve these materials

14 could result in court-inposed penalties or sanctions on

15 both the conpany and/or individual enployees."

16 Q If you flip the page and read the first page on

17 t he next page, please.

18 A Starting from "Do not discard"?

19 Q Pl ease.

20 A "Do not discard, destroy or alter in any

21 way" -- "in any way any of the documents, electronic or

22 paper, described below. Please ensure that these
23 instructions are followed."
24 Q As we sit here today, do you recall, after

25 reading that to help refresh your nenory, on receivVving
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any specific litigation hold notice or a preservation
notice during your enploynent with Ethicon?

A Again, | don't -- | don't specifically renenber
a specific preservation hold. Do | remenber these
com ng across, it's reasonable that these have cone
across, but | don't renenber a specific one.

Q Al right.

A And | certainly don't renmenber this one
specifically.

Q And certainly as an enployee for either -- for
Et hi con, you would follow the letter and the intent of
any preservation notice or hold notice that would cone
across your email account or across your desk, right?

A Certainly, to the best of ny ability,
absol utely.

Q And as we sit here today, do you recall ever,
aside fromthese hold notices, do you recall ever having
occasion to or -- or necessarily having done -- erased
ermai | s you' ve either sent or received fromthe database
or from-- fromyour hard drives or your conputers?

A Not to my recollection.

Q Wul d you have ever had any need or necessity
to do so?

A Not to my recollection.

Q And were you ever directed by anyone within the
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specifically.

Q You coul d have done it, you just don't
remenber ?

A Sur e, yeah.

Q As we sit here today, you certainly don't
renenber proactively destroying any of the docunents
t hat woul d have been subject to this specific
preservation --

A No, sir.

Q -- notice?

And to that extent, when you |l eft the conpany
in 2008, it would be your assunption that any of the
documents in the categories we have read fromthis
preservation notice would have been either in your
computer, in your hard drive, in your phone, any of the
t hi ngs you handed back in at the tinme of your

separation --

A That's correct.
Q -- fromthe conpany; is that right?
A That's correct.

Q So in any event, the fact that we have been
produced nothing that was in your conputer or hard drive
or anything else that you've subnmitted to the conpany on
your separation with the conpany in 2008 --

A Uh- huh.
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1 Q -- certainly in your time with the conpany for
2 ei ght or nine years, there would be nore than zero

3 docunments that shoul d have been produced, is that an

4  accurate assessnent?

5 A | think that's reasonabl e.

6 MS. MAI MBOURG  (Obj ection.

7 BY MR M RACLE

8 Q But as far as you know, those docunents or

9 emails or data or emails or any of the things that are
10 listed in this preservation notice that would apply to
11 yoursel f, those woul d have di sappeared after your
12 separation fromthe conpany?

13 M5. MAI MBOURG: njection.

14 THE WTNESS: |'msorry, | didn't understand
15 your question

16 BY MR M RACLE

17 Q Those woul d have di sappeared after your

18 separation fromthe conpany?

19 M5. MAI MBOURG. (hjection to the term
20 di sappear.
21 BY VR M RACLE:
22 Q That those were present when you left?
23 A So | tendered ny laptop, and | |eft everything
24 inny office. So everything was on ny | aptop when

25 separated fromthe conpany. What happened after | |eft
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the conpany with the laptop, | can't speak to or
specul ate to.

Q Do you recall in 2008 when you left the conpany
what the procedure was, or if there was a procedure, for
turning in all the conpany materials, computers,
| apt ops, tablets, phones whatever the case may be?

A | don't renmenber the specific procedure. To
the best of my recollection, | turned in ny -- ny |aptop
and my badge and nmy AMEX and things of that nature to ny
supervisor. So | don't renenber the specific procedure,
but -- but that's -- to nmy recollection, that's what |
di d.

MR MRACLE: Let's take a five-mnute break.
W may be pretty close to being done.

THE VI DEOCGRAPHER: Vi deot ape deposition off
record at 12:10 p.m

(Brief recess was taken.)

THE VI DEOCGRAPHER: Vi deot ape deposition i s now
returning to record at 12:23 p. m
BY MR M RACLE:

Q M. St. Hlaire, over the last tw days of
giving this deposition, uh, you stated several tines
that it's been -- in all fairness to you, it's been
awhi | e since you' ve worked for Ethicon, it's been four

to five years since you separated fromthe conpany; is
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Andrew N. Faes

From: Ben Watson <Ben.Watson@butlersnow.com>

Sent: Thursday, June 27, 2013 9:29 PM

To: Andrew N. Faes

Cc: Christy Jones; Donna Jacobs; Tom P. Cartmell; Bryan Aylstock; 'Renee Baggett'
Subject: RE: Price St. Hilaire

Andrew,

Price St. Hilaire separated in October 2008. We have not located data for him.

From: Andrew N. Faes [mailto:afaes@wcllp.com]

Sent: Wednesday, June 26, 2013 8:42 AM

To: Ben Watson

Cc: Christy Jones; Donna Jacobs; Tom P. Cartmell; Bryan Aylstock; 'Renee Baggett'
Subject: RE: Price St. Hilaire

Mr. Watson:
I am just following up on this request. Is there any new information regarding Price St. Hilaire’s custodial file?
Thanks

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

From: Andrew N. Faes

Sent: Monday, June 24, 2013 9:56 AM

To: Ben Watson

Cc: christy.jones@butlersnow.com; donna.jacobs@butlersnow.com; Tom P. Cartmell; Bryan Aylstock; 'Renee Baggett'
Subject: Price St. Hilaire

Mr. Watson:

The deposition of Price St. Hilaire is scheduled for 07-11-13. Our records indicate that we currently have no custodial
file for this witness. Can you advise when we can expect to receive the complete custodial file for this witness?

1
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Thanks

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by legal privilege. If you
are not the intended recipient, be aware that any disclosure, copying, distribution or use of the e-mail or any attachment is
prohibited. If you have received this e-mail in error, please notify us immediately by replying to the sender and deleting
this copy and the reply from your system. Thank you for your cooperation.

CIRCULAR 230 DISCLOSURE: Pursuant to Treasury guidelines, any federal tax advice contained in this communication,
or any attachment, does not constitute a formal tax opinion. Accordingly, any federal tax advice contained in this
communication, or any attachment, is not intended or written to be used, and cannot be used, by you or any other
recipient for the purpose of avoiding penalties that may be asserted by the Internal Revenue Service.
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1 IN THE UNI TED STATES DI STRI CT COURT

2 FOR THE SOUTHERN DI STRI CT OF WEST VI RA NI A

3 CHARLESTON DI VI SI ON

4 Master File No. 2:12-NMD- 02327

Bk %k K Kk K K Kk K Kk K x Kk x * * *

6 IN RE:  ETH CON, INC. PELVIC * MDL 2327

7 PRODUCTS REPAI R SYSTEM * Joseph R Goodw n
US Dstrict

8 LI ABI LI TY LI TI GATI ON * Judge

Q K Kk K Kk Kk K Kk K Kk K kK x Kk * *

10 THI S DOCUMENT RELATES TO ALL CASES

11 AND VARI QUS OTHER CROSS- NOTI CED ACTI ONS

12

13 CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

14

15 VI DEOTAPED DEPOSI TI ON OF CHERYL H. BOGARDUS

16 The Executive Center at Exchange Place, LLC

17 21 W Main Street

18 Wat er bury, Connecti cut

19 August 30, 2013 10:13 a. m

20

21

22 Reported by: Maryell en Coughlin, RPR/ CRR

23

24 Gol kow Technol ogi es, Inc.

877.370. 3377 ph| 917.591. 5672 fax
25 deps@ol kow. com
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Q So you didn't look in any files
that you m ght have had at hone or any office
relating to that subject?

A No.

Q Are you aware that in connection
wWith the discovery in this case that Ethicon was
unabl e to produce any custodial file for you? 1In
ot her words, a file containing docunents,
el ectronic or paper docunents that you had had
when you were at the conpany, are you aware of
t hat ?

A | was told that.

Q kay. And do you have any
understanding regarding why it is that the
conpany -- what is your understandi ng regarding
why it is that the conpany does not have any
files relating to you when you were at the

conpany, a custodial file for you?

A | have no i dea.

Q No?

A Why they don't have records of ny
e-mail s?

Q Ri ght .

A | don't know.

Q Okay. Wen you left the enpl oynent

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 19
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1 of Ethicon, which | guess was in 2007 --

2 A Yes.

3 Q -- around May of 2007.

4 When you left Ethicon, did you

5 del ete, discard or destroy any paper or

6 el ectroni ¢ docunents that you m ght have had in
7 your office or on your conputer at that tine?

8 A No.

9 Q So as far as you know, all of those
10 docunents woul d have been still on your conputer
11 or in the conpany's conputers or in your files at
12 the tinme you left, right?

13 A Yes.

14 Q Did you take copies of -- either

15 originals or copies of any docunents --

16 A No.

17 Q -- when you |l eft the conpany?

18 A. No, | did not.

19 Q Prior to the term nation of your

20 enpl oynent, did you ever take any docunents or

21 did you ever have any docunents either on any

22 home conputer or in any files that you nai ntai ned
23 at your hone, that is to say Ethicon-rel ated

24 docunent s?

25 A | don't renenber anything
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1 specifically. | kept records of the required

2 docunents that | was required to sign, like the
3 secrecy agreenent and things like that, but | did
4 not keep anything that was conpany related to ny
5 job or would have been confidential.

6 Q kay. So | take it fromthat that
7 you may have at hone a file that contains things
8 | i ke an agreenent between -- an enpl oynent

9 agreenent or a confidentiality agreenent that you
10 m ght have had with Ethicon, but you would not
11 have any files relating to let's say business

12 matters?

13 A No.

14 Q Ckay. And would the sane be true
15 of your hone conputer?

16 A Yes.

17 Q kay. So as far as you know

18 sitting here today, the only docunents that you
19 woul d be aware of that would relate to let's say
20 pelvic floor products at Ethicon, those, if they
21 existed at the tine of your term nation, they

22 woul d be on the conpany's conputers or in the

23 conpany's files, and you don't have any copi es;
24 Is that fair?

25 A It is fair to say | don't have any
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1 copi es.

2 Q Ckay.

3 A | don't know -- | know the day |
4 |l eft | hadn't touched anything --

5 Q Ckay.

6 A -- and that's all | know.

7 Q kay. Do you have any reason to
8 bel i eve before you left that any -- not

9 | mredi ately before you left but at any tine

10 before you left that any docunents relating to
11 pel vic floor products had been del eted, discarded
12 or destroyed?

13 A No. | nean, certainly not

14 intentionally and --

15 Q kay.

16 A You normal ly delete things not to
17 fill up your e-mail, so I'"msure | deleted

18 sonet hing at sone tine.

19 Q So other than in the ordinary

20 course of business when an e-mail cones in and
21 you don't feel you need it anynore or it's a

22 trivial e-mail, other than that sort of routine
23 thing that we all do, you don't recall any

24 particul ar deleting, discarding or --

25 A No.
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Q -- di sposal or destruction of
docunent s?

A No, | don't.

Q Are you aware that Ethicon had a
practice of routinely getting rid of docunents as

part of a formal docunent retention progranf

A There was a docunent retention
program | don't renenber the specifics of it.
Q Okay. Do you renenber that as part

of that docunent retention programthere was an
annual purge of docunents where people were
suppose to go through and get rid of stuff that

was not needed?

A | don't renenber that it was
annual .

Q Ckay.

A | don't renenber the specifics of
it.

Q Do you recall ever having done it?

A | don't recall having done it, but

| would only guess that if it was a requirenent |
woul d have done it.

Q kay. Do you recall having ever
received a nmeno or a note or sonething or sone

kind of e-mail communication telling you, okay,

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 23
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it's time to conply with the docunent retention
pr ogr anf

A Yes. Vaguely, yes, because there
was a process in place, and part of that process
woul d have been getting sone type of notification
at sone tine.

Q kay. And do you recall that as
part of that process you were also fromtine to
time told that certain docunents should be held
on to because of litigation?

A | don't renenber ever being told to

hold on to a docunent because of litigation.

Q Never ?
A Never .
Q And you don't renenber ever getting

either a e-mail or a witten conmuni cati on
telling you to hold on to docunents?

A No, | don't renmenber that. | nean,
specific to a legal matter?

Q Either specific to a legal matter
or in particular a --

A O any tinme. | don't renenber ever
bei ng asked to hold on to any docunents.

Q Ckay. During the course of your

wor k at Ethicon, where did you -- if you kept

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 24
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1 paper or electronic docunents, where did you keep
2 then? And | take it -- by that | nean

3 physically, if it was paper, or electronically

4 where was it stored if it was electronic or if

5 there's sone ot her place.

6 A Well, | obviously had files in ny
7 wor kspace - -

8 Q kay.

9 A -- and on ny conputer.

10 Q kay. And other than files that --
11 now, in your workspace, | take it that woul d be
12 in -- you had an office?

13 A | had an office until the last six
14 nonths | was there.

15 Q kay. And | don't want to nake

16 this nore conplicated than it needs to be but,

17 ' cause you may have noved, but I'mtrying to get
18 a sense of -- let's talk about in the last six

19 nont hs when you were there. Did you still have
20 the sane files, maintain basically the sane

21 collection of files that you had had the six

22 nmonths prior to that, or was it |ike a new set of
23 files?

24 A | don't renenber.

25 Q kay.

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 25
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A | had five different positions in
Si X years --

Q Ri ght .

A -- and |"'msure | passed files on
to other people. | nust have. |'m guessing
agai n but.

Q At the tine you left, paper
files --

A MM hmrm

Q -- where were they | ocated and how

vol um nous

A

were they?

Wll, | had a snmall cubicle, so

they weren't that vol um nous.

> O > O

Q

Ckay.

But they were in file draw ngs.
About how many file draws?
I"'mtrying to renenber.

Was it like a four- or five-draw

file cabinet or was it like a smaller file

cabi net next to your desk?

A
t hat was,

Q
was about

A

There was a two-draw fil e cabi net
you know, about three, four feet |ong.

kay. So, in other words, the draw
three or four feet deep?

No, | ong.

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 26
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Q Ch, wide. So it was like |ateral
files?

A W de, yes, w de.

Q kay. So two draws about three or

four feet |ong?

A (Wtness nods.)

Q And were those two draws relatively
full of files?

A | don't renmenber.

Q kay. Were there files in both,
files in both draws?

A Yes.

Q kay. And it probably was not
conpletely jamred full of docunents, right, or
was it?

A | don't renenber. That was a | ong
ti me ago, over six years ago.

Q Ckay. | appreciate that. Now --
and for electronic docunents, those would be on
your conputer, right?

A (Wtness nods.)

Q Did you have sonme kind of a system
of how you filed e-nmails? How did you do that?

A Probably a systemin ny own head,

but | filed typically by people and subject.
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Q Actual ly, you're getting ahead of

Did you use |like a programlike
Qutl ook or sonething like that to keep track of
your e-mails?
A Yes, Qutl ook.
Q kay. And so you could set up your
own little folders in Qutlook?
A Fol ders, right.
M5. MAI MBOURG  You know what,
Cheryl, wait until he finishes asking the

question 'cause you two are tal king over each

ot her.

THE W TNESS: Sorry.

MR. SHERI DAN: Yeah, | was going to
say that. | will try not to interrupt you --

THE W TNESS: Sorry.

MR. SHERI DAN. -- but it wll nmake
it nore easy for the court reporter to get
ever yt hi ng.

So you used Qutl ook and you set up
a systemof folders to save e-mails, right?

A Yes.
Q And the folders were just folders

that you set up yourself based on what you
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1 t hought was a good way to organi ze your e-nmails,
2 right?

3 A Yes.

4 Q Ckay. And when you left the

5 conpany, that -- as far as you know, that e-nai
6 structure and folder structure was still in

7 pl ace?

8 A Yes.

9 Q So e-mails that you had saved there
10 should still have been there, right?

11 A Yes.

12 Q Okay. Now, you were with Ethicon
13 fromapproxi mately 2001 until | guess it was

14 about May of 2007, right?

15 A. Ri ght.

16 Q A period of about six and a half
17 years?

18 A. Alittle |less, yes.

19 Q kay. And during the course of

20 that period of tine, would it be fair to say you
21 had a | ot of communications that related to

22 pelvic floor products?

23 A During the tine | was there, |

24 wor ked on the incontinence and pelvic floor area,
25 ny first two years and four nonths, and then
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until the last about six nonths | was there |
didn't have -- ny work didn't involve
comerci alization of incontinence and pelvic
fl oor products.

Q kay. Well, during the period of
ti me when you were working on incontinence and
pel vic floor products, do you have any idea how
many e-mails you woul d have either sent -- that

you sent or received that would relate to those

I ssues?

A | have no i dea.

Q Wuld it have been thousands?

A | have no way of quantifying ny
work 12 years ago and how nmuch -- and how many

e-mails | sent or received.

Q Ckay. Did you send or receive a
| ot of e-mails during your work at Ethicon during
that period of tine?

A What would a lot be? | don't know
what you nean by this.

Q How about woul d you send or receive
let's say a hundred e-mails a day?

A Possi bl y.

M5. MAI MBOURG Could | just

clarify? Are you tal king about the early 2000
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peri od? Renenber, she said she only dealt with
I ncontinence the first two years and four
nont hs - -

MR. SHERI DAN. Ckay.

M5. MAIMBOURG -- and then her
| ast six nonths. And certainly | think people's
e-mai | habits changed over that decade, so I'm
just trying to seek sone clarification as to what
you' re aski ng her.

Q Ckay. During the period of tine
that you had sone involvenent with incontinence
or pelvic floor products, would it be fair to say
you sent or received sonething on the range of a
hundred e-mails a day?

A Yes.

Q Ckay. During the course of your
wor k at Ethicon, did anyone ever ask you to
col l ect and save any docunents relating to
I nconti nence or pelvic floor products?

Let nme anend that. |In connection
with any type of litigation.

A No, not that | renenber.

Q kay. Coul d you pl ease descri be
for us your educational background after high

school ?
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Andrew N. Faes

From: Ben Watson <Ben.Watson@butlersnow.com>

Sent: Sunday, August 11, 2013 3:19 PM

To: Andrew N. Faes

Cc: Tom P. Cartmell; Bryan Aylstock; Christy Jones; Donna Jacobs; 'Renee Baggett'
Subject: RE: Cheryl Bogardus

Andrew,

We do not have a custodial file for Cheryl Bogardus. Her separation date was May 7, 2007.

From: Andrew N. Faes [mailto:afaes@wcllp.com]

Sent: Saturday, August 10, 2013 12:33 PM

To: Ben Watson

Cc: Tom P. Cartmell; Bryan Aylstock; Christy Jones; Donna Jacobs; 'Renee Baggett'
Subject: Cheryl Bogardus

Mr. Watson:

The deposition of Cheryl Bogardus is scheduled for 8-30-13. | don’t see that we have received any custodial file on this
witness other than her personnel file. Can you advise if there is a custodial file for this witness, and if so, when we can
expect to receive it?

Thanks

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by legal privilege. If you
are not the intended recipient, be aware that any disclosure, copying, distribution or use of the e-mail or any attachment is
prohibited. If you have received this e-mail in error, please notify us immediately by replying to the sender and deleting
this copy and the reply from your system. Thank you for your cooperation.

CIRCULAR 230 DISCLOSURE: Pursuant to Treasury guidelines, any federal tax advice contained in this communication,
1
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or any attachment, does not constitute a formal tax opinion. Accordingly, any federal tax advice contained in this
communication, or any attachment, is not intended or written to be used, and cannot be used, by you or any other
recipient for the purpose of avoiding penalties that may be asserted by the Internal Revenue Service.
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1 IN THE UNI TED STATES DI STRI CT COURT

2 FOR THE SOUTHERN DI STRI CT OF WEST VI RG NI A
3 CHARLESTON DI VI SI ON

A KA KA KA KA KA KA KA KA KA KA KKKk * Kk k Kk k

5 IN RE:  ETH CON, | NC. MDL No. 2327

6 PELVI C REPAI R SYSTEM
7 PRODUCTS LI ABI LI TY LI TI GATI ON

8 khkkhkkkhkkhkkhkkhkkhkhkkhkhkhkkhhkkhhkikkikkikkk*

9 TH' S DOCUMENT RELATES TO ALL CASES

R T
11 CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER
12

13 VI DEOTAPED DEPOSI TI ON OF GREGORY R JONES
14 Tuesday, August 20th, 2013

15 9:05 a.m

16

17

18 Hel d At:

19 Radi sson Hot el

20 200 Genesee Street

21 Utica, New York

22

23

24 REPORTED BY:

25 Maur een O Connor Pollard, RPR CLR
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1 Q Wul d you agree with ne that Ethicon,
2 wWith respect to the TVT system had a

3 responsibility to train physicians before using
4 t heir device?

5 A No.

6 MR, COVMBS. (bject to the form

7 BY MR BALEFSKY:

8 Q Sorry. Let nme ask that again, we had
9 obj ection fromyour counsel.

10 Wul d you agree that Ethicon, with

11 respect to the TVT system had a responsibility
12 to train physicians before they used the TVT

13 devi ce?

14 A No.

15 Q Now, while you were enpl oyed at

16 Et hi con, | assune you kept a custodial file of
17 all of the docunents that you generated, and

18 e-mails, etcetera?

19 A. | had a filing system

20 Q Coul d you just explain to ne briefly
21 what your filing system was?

22 A | had an admi nistrative assistant who
23 took care of that.

24 Q Who was that?

25 A Her nanme was Carnen Gobl e.

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 47



Case 2:12-md-0233f PARHRINAPST205 PR AR/0R/43 PPasteck il & 0P !Bdi 11624

1 Q Carnen, spell her last nane?

2 A G O B-L-E

3 Q Do you know whet her she's still

4 enpl oyed by Ethicon or J&J?

5 A | don't know.

6 Q When was the last tinme you had any

7 contact wwth Ms. Gobl e?

8 A Ten years.

9 Q What type of file systemdid she

10 mai ntain for you?

11 A We had a paper filing system [|'m

12 sure she kept things electronically. W kept
13 the 510(k)s. W kept the regulatory strategies.
14 W filed FDA correspondence with the appropriate
15 510(k)s. W had 510(k)s from ot her

16 manuf acturers. W kept all of our audit

17 reports. Those are the things that cone to

18 m nd.

19 Q Did you have a conputer at work?

20 A W did.

21 Q And | assune you sent e-nmails and

22 ot her correspondence to different people within
23 t he organi zati on?

24 A Yes.

25 Q And did you have a procedure for
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1 savi ng those?

2 A Not that | can recall.

3 Q Did you -- do you recall ever

4 recei ving a docunent that told you not to

5 destroy any of your files wth respect to the

6 TVT?

7 A. Not specifically for TVT, but |

8 remenber getting those types of notices in

9 gener al .

10 Q When you say "in general,"” were they
11 not for a specific product? Wre they for

12 speci fic products, or were they just general

13 noti ces?

14 A Just general notices when there was
15 litigation.

16 Q Vell, the litigation involving a

17 particul ar product, would it be specific to that
18 pr oduct ?

19 A. My recoll ection, we would get a notice
20 when there was a litigation on a particul ar

21 product .

22 Q And it woul d be your procedure to

23 follow that notice, correct?

24 A Yes.

25 Q Let ne show you a docunent that we've
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1 mar ked T-3140.

2 (Wher eupon, Exhi bit Nunmber T-3140,
3 5/ 22/ 03 e-nmai|l chain, Bates

4 ETH. MESH. 00875544 t hrough 546, was
5 mar ked for identification.)

6 BY MR BALEFSKY:

7 Q | ask you to take a | ook at that

8 (handi ng) .

9 (Wtness review ng docunent.)

10 A Yes. Wiat's your question?

11 BY MR BALEFSKY:

12 Q My question is; can you identify the
13 docunent that | just handed you?

14 A Yes.

15 Q And can you tell nme what it is?

16 A Preservation notice fromthe | aw

17 depart nent.

18 Q Do you recall receiving this

19 preservation notice in May of 20037

20 A Not specifically.

21 Q You were enpl oyed by the conpany on
22 May 22nd, 2003?

23 A. | left of the conpany in 2003, | just
24 don't renmenber what nonth.

25 Q Do you recall whether you left in

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 50



Case 2:12-md-0233f PaEHRGra P53 205 HP8 47/0P83 PRestecc iy £ agp Be 11627

1 Novenber of 20037

2 A No, | don't.

3 Q Vell, let's assune for a second that
4 you were still enployed by Ethicon on May 22,
5 2003, okay?

6 A Mm hmm

7 Q This e-mail was sent to -- it |ooks
8 like it was sent to "DL-ETHUSSO, Al Ethicon."
9 What does that nmean, "All Ethicon"?

10 A | don't know specifically.

11 Q So you don't recogni ze that

12 desi gnati on?

13 A No.

14 Q Could that -- well, let ne ask you
15 this.

16 Do you understand that to nean that
17 this e-mail was sent to all Ethicon enpl oyees?
18 A That woul d be nmy guess.

19 Q Ckay. | don't want you to guess.
20 A That would be -- | don't know what
21 this specific designation neans, but that's ny
22 answer .
23 Q Wul d it be your understandi ng that
24 this docunent was sent to all Ethicon enployees
25 on May 22nd, 20037
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1 A | believe so.

2 Q Now, if you |l ook at the first

3 par agr aph of the docunent, above -- the first

4 page, it says "Pl ease review the docunent hold

5 noti ce bel ow and ensure that you do the

6 foll owi ng."

7 Do you see that?

8 A Yes.

9 Q It says "ldentify any docunents in
10 your possession which may be related to this
11 notice." Right?

12 A Yes.

13 Q It says "Appropriately segregate such
14 docunment s and/ or otherw se mark them so that

15 they are preserved fromany destruction,"”

16 correct?

17 A Yes.

18 Q "Keep such docunents in a safe place.”
19 It was signed by Rita MlIntyre.

20 Do you know who Rita Mcintyre is?

21 A. | remenber.

22 Q Who was she?

23 A She was a nurse in our conplaint

24 handl i ng depart nent.

25 Q And then below that it says
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1 "Preservation notice. Do not destroy specified
2 docunents,"” right?

3 A Correct.

4 Q And down below it says "Re: Hold

5 notice for Kandell versus Ethicon, Inc., et

6 als.” It says "Ethicon, Inc. has been nanmed in
7 a lawsuit arising out of the alleged use of

8 TVT. "

9 Do you see that?

10 A Yes.

11 Q That's the TVT product that you were
12 responsi ble for, correct?

13 A Correct.

14 Q And then it says "Failure to preserve
15 these materials could result in court-inposed
16 penalties or sanctions or both, the conpany

17 and/ or individual enployees," correct?

18 A Correct.

19 Q And then on Page 2 of the docunent it
20 tal ks about the kinds of docunents that were

21 required to be preserved, correct?

22 A Correct.

23 Q Ckay. And assum ng you were enpl oyed
24 by the conpany on May 22nd, 2003, you woul d have
25 abi ded by this notice, correct?
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1 A Correct.

2 Q And it says, in the mddle of the page
3 there, it says "Subject matters of docunents to

4 be preserved,” it says "TVI." It says "Hold all
5 docunents, nenoranda, notes, files, e-mails,

6 etcetera, relating to TVT."

7 A Yes.

8 Q And t hen under Nunber 3, "Regul atory,"
9 It says "All final draft communications with

10 regul atory authorities regarding the TVT,

11 I ncl udi ng FDA correspondence and inspection

12 records, 483's, IND, NDA, BLA and ot her

13 regul atory files and audit files, including

14 product nonograph files (as applicable),"”

15 correct?

16 A Correct.

17 Q D d you have docunents concerning TVT

18 I n your possession or control when you | ast

19 wor ked at J&J Et hicon?

20 A | don't recall

21 Q VWll, if you had received this notice,
22 you woul d have preserved the docunents, correct?
23 A Yes.

24 Q Did anyone at Ethicon take an i nage of
25 the hard drive of your conputer on or before

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 54



Case 2:12-md-0283 PRRMEN53-20S A LEYOYE Fage dé of LiePagetfof: 11631

1 your |l ast day of work at Ethicon?

2 A Not that | can recall.

3 Q Were any of your work docunents

4 transferred fromyour conmputer or filing

5 cabi nets to another person on or before your

6 | ast day of work for Ethicon?

7 A No.

8 MR BALEFSKY: Counsel, | would -- we
9 were told that M. Jones has no custodial file,
10 we were not given any custodial file for

11 M. Jones, and | would just nmake a request that
12 we get it.

13 MR COWVMBS: |I'Ill pass that al ong.

14 VWe'll make an inquiry into the status of that.
15 Gobvi ously M. Jones separated fromthe conpany
16 nore than half a decade before this litigation
17 started, so |I'msure that probably plays a

18 beari ng.

19 BY MR BALEFSKY:
20 Q To your know edge, M. Jones, was that
21 litigation hold notice ever rescinded during
22 your tinme at Ethicon?
23 A When | was at Ethicon?
24 Q Yes.
25 A Not that | can recall.
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Andrew N. Faes

From: Ben Watson <Ben.Watson@butlersnow.com>

Sent: Thursday, August 29, 2013 8:28 PM

To: Andrew N. Faes

Cc: Tom P. Cartmell; 'Renee Baggett'’; Bryan Aylstock; Donna Jacobs; Christy Jones
Subject: RE: Richard Isenberg

Andrew,

We looked into this and his separation date was September 24, 2002. No data has been located, so there is no custodial
file. We also checked with HR, and they have been unable to locate anything beyond what was produced.

From: Andrew N. Faes [mailto:afaes@wcllp.com]

Sent: Thursday, August 29, 2013 6:25 PM

To: Ben Watson

Cc: Tom P. Cartmell; 'Renee Baggett'; Bryan Aylstock; Donna Jacobs; Christy Jones
Subject: RE: Richard Isenberg

Mr. Watson:
I’m just following up on this request. Is there any word yet on the Isenberg personnel file or custodial file?

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

From: Andrew N. Faes

Sent: Friday, August 23, 2013 11:39 AM

To: Ben Watson

Cc: Tom P. Cartmell; 'Renee Baggett'; Bryan Aylstock; donna.jacobs@butlersnow.com; christy.jones@butlersnow.com
Subject: Richard Isenberg

Mr. Watson:
The deposition of Richard Isenberg is scheduled to take place within the next 30 days. It appears that we only have a

single page document for his Human Resource file. Can you please produce the entire Human Resource file for Richard
Isenberg as soon as possible? Also, can you confirm that there is no custodial file for Richard Isenberg?
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Thanks

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by legal privilege. If you
are not the intended recipient, be aware that any disclosure, copying, distribution or use of the e-mail or any attachment is
prohibited. If you have received this e-mail in error, please notify us immediately by replying to the sender and deleting
this copy and the reply from your system. Thank you for your cooperation.

CIRCULAR 230 DISCLOSURE: Pursuant to Treasury guidelines, any federal tax advice contained in this communication,
or any attachment, does not constitute a formal tax opinion. Accordingly, any federal tax advice contained in this
communication, or any attachment, is not intended or written to be used, and cannot be used, by you or any other
recipient for the purpose of avoiding penalties that may be asserted by the Internal Revenue Service.
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EXHIBIT V
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PAGE INTENTIONALLY LEFT BLANK
CONFIDENTIAL DOCUMENT
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EXHIBIT W



Case 2:12-md-0233f PARHRINAPST 25U AR/0R/S3 PPRReck i 196 2P B 11638

1

10

11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

I N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OR WEST VI RG NI A
CHARLESTON DI VI SI ON

IN RE:  ETHICON, INC. PELVIC : MDL NO. 2327
REPAI R SYSTEM PRODUCTS
LI ABI LI TY LI TI GATI ON

SUPERI OR COURT OF

: NEW JERSEY
I N RE: . LAWDI VI SI ON -

PELVI C MESH GYNECARE . ATLANTI C COUNTY
LI TI GATI ON )
MASTER CASE 6341-10

CASE NO. 291 CT

CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

Tuesday, April 16, 2013

Vi deot aped Deposition of PATRI Cl A HOQINOSK
hel d at Ri ker Danzig Scherer Hyland Perretti LLP,
Headquarters Pl aza, One Speedwel | Avenue,
Morristown, New Jersey, on the above date, beginning
at 9:34 a.m, before Kinberly A Overw se, a
Certified Realtinme Reporter, Certified Court
Reporter, and Notary Public.

GOLKOW TECHNOLOAG ES, | NC.
877.370.3377 ph | 917.591.5672 fax
deps@ol kow. com

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 1
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10

11

12
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14
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18

19

20
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22

23

24

25

exact tinme of year it was.

Q When you began working in June of 2002,
woul d you have been trained on the docunent
retention policy at or about the tine that you
started your enploynent?

A | believe | was, at |east within that
first few nonths. There were training requirenents
to neet.

Q Fromtime to tinme you woul d receive
litigation docunent hold notifications from Johnson
& Johnson | egal departnent; correct?

A Correct.

Q And when you were first enployed in June
of 2002, there was already a docunent retention or
docunent |itigation hold notice in place; correct?

A | don't recall.

MR. THORNBURGH: Go ahead and mark as
Exhibit No. 53 a copy of the May two thousand -- |'m
sorry -- May 3rd, 2002, docunment preservation
notice. Ckay?
(Exhibit No. T-53 was marked for
i dentification.)
BY MR THORNBURGH:
Q Have you had a chance to review that

docunent ?

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 20
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1 A I"'mstill looking. |Is this specifically
2 aski ng about a specific product?

3 Q |"mactually going to be asking you

4 questions about it. But if you ook at -- who's it
S from first off?

6 A Et hi con Interactive Comuni cati ons.

7 Q And who's Ethicon Interactive

8 Comuni cati ons?

9 A |"'msorry. | don't know that.
10 Q Is that a part of the Ethicon US branch?
11 A It sounds like it is. |I'mnot famliar

12 with any specific departnment being referred to as

13 Et hi con I nteracti ve Comuni cati ons.

14 Q But it's got the sane ETHUS --
15 A Correct.
16 Q -- word after the Ethicon Interactive

17 Communi cations; right?

18 A Correct.

19 Q Based on that, would it be your

20 under standi ng that that canme from Et hi con US?

21 A Yes.

22 Q And that was sent to DL-ETHUSSO. Do you
23 know what that is?

24 A | don't.

25 Q Ckay. And then after that what does it

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 21
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1 say?
2 A Al'l _Et hi con@THUS. JNJ. com
3 Q So this docunent woul d have been sent to

4 all of the enployees at Ethicon J&I?

5 A It appears so, but | can't state for sure.
6 | wasn't at Ethicon at that tinme and | wasn't part
7 of the party who sent the e-nmuil.

8 Q And the subject is Docunent Retention

9 Annual Purge; correct?

10 A Yes.

11 Q And it says: "W are all responsible for
12 reviewng our files each year to ensure that we are
13 in conpliance with Ethicon Records Retention Policy
14 (PL566-001)"; correct?

15 A Correct.

16 Q And that PL566-001, the Ethicon retention
17 policy, is attached to this docunent if you turn to

18 Bat es No. ETH. MESH. 07425072.

19 Do you see that there?
20 MR COWVBS. (bject to the form
21 THE WTNESS: |I'msorry. | don't.

22 BY MR THORNBURGH:
23 Q kay. So from-- and | apol ogi ze. From
24  tinme totine | may refer to Bates nunbers.

25 A Ckay.

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 22
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23

24

25

Q So | know that this is your first

deposition --

A Uh- huh.
Q -- and you may not know what | nean when
say "Bates nunbers." So a Bates nunber is a nunber

that the parties or the defendant in this case would
have designated at the bottom of the page so that we

could foll ow each ot her --

Ckay.
Q -- as we reference those Bates nunbers.
kay?
So if you |look at Bates nunber ending in
072, it's an e-mail -- or, I'msorry, it's a

docunent that says "J&J Law Departnent"; correct?
A Correct.

Q And it says "Docunent Preservation

A Yes.

Q And it's February 13th, 2002; right?

A Uh- huh.

Q So this would have been the docunent
preservation notice that woul d have been in pl ace
when you were first enployed in June of 2002;
correct?

MR, COVBS. (bject to the form

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 23
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1 BY MR THORNBURCGH:

2 Q Does it appear that way at |east?

3 A It appears that way, but | don't know if

4 there was another notice that canme out in between

5 that tine. Since |l wasn't there, | don't -- | can't
6 state for sure if this was the one that was in

7 effect.

8 Q Ckay. And it says: "In connection with
9 the upcom ng conpany records clean out, it is vital
10 to preserve all docunents relating in any way to the

11 matters on the attached ' PRESERVATI ON NOTI CE

12 REPORT' "; right?

13 A Yes.

14 Q And then it goes on to say: "Failure to

15 preserve these materials could result in the

16  inposition of harsh penalties or sanctions"; right?
17 A Yes.
18 Q And then it goes on to say: "Do not

19 discard, destroy or alter in any way any of the

20 docunents (electronic or paper) described bel ow

21 Pl ease ensure that these instructions are followed."
22 Wul d that have -- that adnonition, would
23 that be based on your nenory consistent wth what

24 the deposition -- with what the docunent

25 preservation notice would have been in place at the

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 24
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10
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25

time that you were enployed in June of 20027
MR COVMBS.: Qbject to the form
THE WTNESS. | agree that if this is
the one that was in effect in June 2002, this is
what we woul d have fol | owed.
BY MR THORNBURGH:
Q And you woul d have foll owed the docunent

retention notice?

A Yes, | woul d.

Q You woul dn't have destroyed any of the
docunents --

A No.

Q -- within your possession?

A No, | would not.

Q You woul d have mai ntai ned t hose documents
in the course of -- the business course that was in
pl ace at Johnson -- at Ethicon throughout your

enpl oynent ?

A Yes.

Q You woul d have preserved el ectronic
docunents either electronically or they woul d have
been retained in hard copy?

A Yes.

Q And if you turn with me to the Bates

nunber ending in 076 -- actually, let nme just back

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 25
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1 up. Let's goto 075 first. You see there's a

2 definition there?

3 A Yes.

4 Q And it says -- what types of

5 conmmuni cations or docunentations were you -- strike
6 that.

7 What types of conmunications or docunents

8 were covered by this docunent retention policy?

9 A The docunent here states that the record
10 is "any formof witten, electronic or audiovisual
11 communi cati on generated internally or externally for
12 ETHI CON' S use, including but not limted to," and
13  then there's a list of what would be -- need to be
14 mai nt ai ned.

15 Q kay. And that would include any witten
16 nmenos, letters, or reports; mcrofilmor mcrofiche;
17 electronic or Intranet files, tapes, and discs,

18 e-mail nenos; conputer and word processing tapes and
19 discs; conpleted forns; |edger and not ebooks;

20 slides, novies, video and audi ot apes; photographs,
21  pictures, and m croscope slides?

22 A Correct.

23 Q And t hose docunents were to be retained

24  for the lifetinme of the product?

25 A |"'mnot sure. Looking at this, | don't

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 26
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1 know how | ong those needed to be nmintained for.
2 Q If you go to the next page, under "Policy
3 Statenents" it says: "Records shall be retained for

4 a period not to exceed three years, except as

5 indicated in the appended exception lists"; right?
6 A Yes.
7 Q It says: "The three year period shal

8 conprise the current cal endar year plus the two

9 previous cal endar years"; correct?

10 A Correct.

11 Q So assum ng that this was the docunent

12 retention policy in place, there were certain

13 docunents that needed to be retained for at |east a
14 three-year period of tinme?

15 A Correct.

16 Q And if there were litigation holds that
17 were sent to you fromtine to tine, that may extend

18 that hold period beyond the three years that are

19 identified in this policy; correct?
20 A Correct.
21 Q And you woul d have conplied with both the

22 policy retention that we have here as Exhibit No. 53
23 or any litigation holds that woul d have been sent to
24 you; right?

25 A Yes.

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 27
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1 nmade it -- stated this norning that there should be
2 a custodial file.
3 MR, COVBS: Anybody el se want to

4 place anything on the record before we resune?

5 Ckay. Let's have a deposition.
6 (Video record resuned.)
7 THE VI DEOGRAPHER: W' re back on the

8 record. The tine is 10:51 a.m
9 BY MR THORNBURGH:
10 Q Thank you, Ms. Hojnoski, for allow ng us

11 to have that discussion about your custodial file.

12 A You' re wel cone.
13 Q And I'mgoing to try to nove away from
14  that discussion with -- | just want to ask one

15 question, though. Wile you' re in your office and
16 you're review ng your regulatory filings or getting
17 ready to prepare regulatory filings, do you take

18 handwitten notes?

19 A | m ght.
20 MR COMBS: bject --
21 THE WTNESS: | usually do things

22 electronically.
23 BY MR THORNBURGH:
24 Q Ckay. So you -- there are occasions that

25 you would wite out your thoughts on paper, though;

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 44
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1 correct?

2 A There mght be. Usually | stick to

3 electronic.

4 Q Ckay.

S A But | can't say |I've never witten out a
6 note by hand for a subm ssion.

7 Q kay. And if you had nmade handwritten

8 notes, you would have preserved those in your -- in
9 the hard copy in accordance with the hard copy

10 retention policy?

11 A Yes.

12 MR COVMBS. Qbject to the form

13 BY MR THORNBURGH:

14 Q All right. | want to turn back to your
15 resune, which was marked as Exhibit No. 53 |

16  believe; right?

17 A 52.

18 Q 52. And on your -- prior to your

19  enploynent with Ethicon, what was your experience in
20 the nedical device industry?

21 A Prior to working at Ethicon, | worked for
22 EBI as a senior regulatory affairs specialist. And
23 prior to that I worked at C R Bard as a senior

24 requlatory affairs specialist.

25 Q What products did you work -- let's talk

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 45
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EXHIBITY
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Andrew N. Faes

From: Ben Watson <Ben.Watson@butlersnow.com>

Sent: Tuesday, November 19, 2013 11:20 AM

To: Andrew N. Faes

Cc: Tom P. Cartmell; 'Renee Baggett'; Bryan Aylstock; Christy Jones; Donna Jacobs; William
Gage

Subject: RE: 4th request: deposition scheduling and production

Andrew,

We have looked into this and we have no data for Jill Shiaparelli. Her separation date was June 1, 2007.

Michael Harm is in Germany and we are working on trying to get his consent. I'll update you as this progresses. As far
as | know, neither witness is set for deposition yet.

Benjamin M. (Ben) Watson
Butler Snow LLP

Direct: (601) 985-4551

Fax: (601) 985-4500
Ben.Watson@butlersnow.com

BUTLER

Bic | V-Card
Suite 1400
P.O. Box 6010 1020 Highland Colony Parkway

Ridgeland, MS 39158-6010 Ridgeland, MS 39157

From: Andrew N. Faes [mailto:afaes@wcllp.com]

Sent: Tuesday, November 19, 2013 11:07 AM

To: Ben Watson

Cc: Tom P. Cartmell; 'Renee Baggett'; Bryan Aylstock; Christy Jones; Donna Jacobs; William Gage
Subject: 4th request: deposition scheduling and production

Mr. Watson:
Please see the attached correspondence.

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.



Case 2:12-md-02327 Document 953-25 Filed 12/02/13 Page 3 of 4 PagelD #: 11653

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

From: Andrew N. Faes

Sent: Friday, November 15, 2013 9:56 AM

To: william.gage@butlersnow.com

Cc: Tom P. Cartmell; 'Renee Baggett'; 'Bryan Aylstock'; 'christy.jones@butlersnow.com'; Ben Watson;
donna.jacobs@butlersnow.com

Subject: 3rd request Deposition scheduling and production

William:

Can you give me a timeframe of when we can expect the production of Jill Schiaparelli’s and Michael Harm’s complete
custodial file?

Thanks

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

From: Andrew N. Faes

Sent: Tuesday, November 05, 2013 10:48 AM

To: william.gage@butlersnow.com

Cc: Tom P. Cartmell; 'Renee Baggett'; Bryan Aylstock; christy.jones@butlersnow.com; Ben Watson;
donna.jacobs@butlersnow.com

Subject: RE: Deposition scheduling and production request

William-

| am following up on my correspondence of 9-4-13. Can you give me a timeframe of when we can expect the production
of Jill Schiaparelli’s and Michael Harm’s complete custodial file?

Thanks

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176
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Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

From: Andrew N. Faes

Sent: Wednesday, September 04, 2013 4:17 PM

To: donna.jacobs@butlersnow.com; Ben Watson

Cc: Tom P. Cartmell; 'Renee Baggett'; Bryan Aylstock; william.gage@butlersnow.com; christy.jones@butlersnow.com
Subject: Deposition scheduling and production request

Ben/Donna:
Please see the attached correspondence.

Andrew N. Faes

Wagstaff & Cartmell LLP

4740 Grand Avenue, Suite 300
Kansas City, MO 64112
816-701-1176

Fax 816-531-2372
afaes@wcllp.com
http://www.wagstaffcartmell.com

The Missouri Bar Disciplinary Counsel requires all Missouri lawyers to notify all recipients of e-mail that (1) e-mail communication is not a secure method
of communication; (2) any e-mail that is sent to you or by you may be copied and held by various computers it passes through as it goes from me to you
or vice versa; (3) persons not participating in our communication may intercept our communications by improperly accessing your computer or my
computer or even some computer unconnected to either of us which the e-mail passed through. | am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be sent in a different fashion,
please let me know AT ONCE.

The information contained in this e-mail transmission is legally privileged and confidential information intended only for the use of the individual or entity
named above. If the reader of this transmission is not the intended recipient, you are hereby naotified that any dissemination, distribution or copying of
this transmission is strictly prohibited. If you have received this transmission in error, please call 816-701-1176.

CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by legal privilege. If you
are not the intended recipient, be aware that any disclosure, copying, distribution or use of the e-mail or any attachment is
prohibited. If you have received this e-mail in error, please notify us immediately by replying to the sender and deleting
this copy and the reply from your system. Thank you for your cooperation.

CIRCULAR 230 DISCLOSURE: Pursuant to Treasury guidelines, any federal tax advice contained in this communication,
or any attachment, does not constitute a formal tax opinion. Accordingly, any federal tax advice contained in this
communication, or any attachment, is not intended or written to be used, and cannot be used, by you or any other
recipient for the purpose of avoiding penalties that may be asserted by the Internal Revenue Service.
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BUTLER|SNO

April 2, 2013

VIA E-MAIL

Bryan Aylstock, Esq.

Aylstock, Witkin, Kreis & Overholtz
17 E. Main Street, Suite 200 (32502)
Post Office Box 12630

Pensacola, Florida 32591

RE:  Inre: Ethicon, Inc. Pelvic Repair System, Products Liability Litigation,
MDL No. 2327

Dear Bryan:

I appreciate your, Tom’s and Renee’s taking the time on short notice to talk this morning
with Donna, Ben and me. As we discussed, during our collection of materials for the sales reps
for the 30 bellwethers, we have become concerned that some documents may not have been
preserved despite the fact that appropriate legal holds and separation procedures are and have
been in place.

As we discussed with you last week, we are presently focusing on those sales reps who
were responsible for the territory in which the implant took place at the time of the implant. This
is approximately 30 reps. Approximately 16 of those reps whose documents we are presently
collecting are former employees. Some of them left the company before legal holds were in
place, so we will have no documents for them.

At this point, we are also having difficulty finding a meaningful volume of documents for
many of the reps who left since implementation of the holds. To some degree this is not
surprising. Given the role of the sales reps, we would not expect to find a large volume of
documents. It is my understanding that most of them do not work in an office, they do not keep
so-called ““call notes” like pharmaceutical reps, and they generally do not communicate with
surgeons in writing. Nevertheless, for a number of these sales reps, we are finding less than we
would expect to find.

As we discussed, there have been detailed policies in place to retain documents, including
numerous litigation holds. There have also been reminders about those holds. In fact, I
understand that there is a very specific procedure pertaining to sales reps for retaining materials,
which is a part of the company’s overall retention efforts.

It appears, based on what we have found to date, despite the company’s best efforts,
many of the reps and their managers may not have understood the hold notices and policies and

- CHRISTY D. JONES Suite 1400
Post Offce Boxe 6070 601.985.4523 1020 Highland Colony Parkway

Ridgeland, MS 391586010 christy.jones@butlersnow.com Ridgeland, MS 39157

T 601.948.5711 « F 601-985-4500  www.butlersnow.com
BUTLER, SNOW, O'MARA, STEVENS & CANNADA, PLLC
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Bryan Aylstock, Esq.
April 2, 2013
Page 2

that their materials may not have been retained following their departure. As I made clear during
our call today, we are bringing this to your attention now in an effort to be as transparent about
this issue as possible, as soon as possible.

We are still in the process of conducting interviews and continuing our investigation, and
it is possible we might locate materials for at least some of these former reps. For example, I
understand that yesterday we may have found at least some materials for a couple of reps that the
district manager held on to. As I assured you today, we are working hard to pin this down as
quickly as possible. However, we do not expect to have a lot of materials to produce for these
former reps on Monday, and we are not optimistic that our efforts will turn up a lot more as we
continue our search efforts. We are continuing to take steps to address this going forward and
continue to educate individuals about the legal hold.

As I mentioned, we would like to work with you to come up with a mutually agreeable
way to address the situation. For example, I know there is a continuation of the ESI 30(b)(6)
deposition later this month. We will work with the deponent to make sure he can provide
testimony with respect to the procedures in place regarding retention so that you have a clearer
understanding of that. In addition, we are in the process of collecting materials for any active
reps we have identified who have been assigned to the implant and/or revision hospitals at issue
so that you can have the benefit of those materials. We expect that those materials will be
available to you in a few weeks.

Thank you for your professionalism in talking this through with us today. Please let me

know if you have any questions.

Very truly yours,

BUTLER, SNOW, O’MARA, STEVENS & CANNADA, PLLC
Uik L
Christy D. Jones
CDIJ:fsw

cc: Tom P. Cartmell
D. Renee Baggett

ButlerSnow 15936107v1
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REQUEST NO. 153:Admit that you did not track when the TVT patient brochures were
delivered to any individual physician’s office.

RESPONSE:

Except as hereinafter expressly admitted, Defendants deny Request No. 153. Defendants
admit that Ethicon did not maintain a centralized tracking system or database for this type of
information and that no law or regulation requires that Ethicon maintain a centralized tracking
system or database. The manner and means of monitoring the supply of patient brochures to
surgeons' facilities fell under the purview of the individual sales representative.
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CAUSE NO. DC-12-14350

LI NDA BATI STE, IN THE DI STRI CT COURT

Pl aintiff,
95TH JUDI Cl AL DI STRI CT

§
§
§
§
§
§
JOHN ROBERT MCNABB, M D., 8§
JOHNSON & JOHNSQON, and 8§
ETH CON, | NC., 8§
§
§

Def endant s. DALLAS COUNTY, TEXAS

ORAL AND VI DECTAPED DEPOSI TI ON
PAUL COURTS
TUESDAY, JULY 16, 2013

ORAL AND VI DECTAPED DEPOSI TI ON OF PAUL COURTS,
produced as a witness at the instance of the Plaintiff,
and duly sworn, was taken in the above-styled and
nunber ed cause on the above-referenced date from
9:20 a.m to 6:11 p.m, before Deana Tarver, CSR
Certified Shorthand Reporter in and for the State of
Texas, reported by realtinme stenographic nethod, at the
of fices of Thonmpson & Knight, LLP, 1722 Routh Street,
Suite 1500, Dallas, Texas, pursuant to the Texas Rul es of

Cvil Procedure.

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 1
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1 A -- because we went to a conputer systemt hat

2 allowed us to e-mail and do things |ike that.

3 Q And you have that -- you have that sane access
4 t oday?

5 A Uh-huh. But it's not a primary product now,

6 so | focus on other products. |I'mat a different

7 conpany.

8 Q What conpany are you at now?

9 A Et hi con Surgical Care. W have several

10 different products. TVT is not the primary product, but
11 it is my product. So ne sending out studies on TVT this
12 year, that's not happening.

13 Q Al right. Al right. GQher than the

14 studies, the -- the CDs, what else did you ever have in
15 your possession fromEthicon relating to marketing or

16 training of TVT products?

17 MR. HEWES: (bjection.
18 THE WTNESS: W used to have visual aids,
19 but we don't have -- we don't do those anynore.

20 BY MR FREESE:

21 Q What ki nd of visual aids?
22 A We used to have hard copies back in 2009.
23 Q What did you do with the visual aids that you

24 had in 2009?

25 A We use the i Pads and conputers now.

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 388
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1 Q Ch, | -- what did you do --

2 A They were -- they were --

3 Q -- With the visual aids that you had in 2009?
4 A They were left with -- with the conpany at

5 neet i ngs.

6 Q You -- you left themw th doctors?

7 A They collected -- no, with the conpany at

8 nmeetings, at national neetings. They were collected when

9 we went to digital, to conputers and stuff.

10 Q So Ethicon collected visual aids that you had
11 at 2- -- in 2009?

12 A At -- at a neeting.

13 Q What - -

14 A Ei t her 2009 or 2010, one of the two years.

15 Q Were was the neeting?

16 A | don't recall.

17 Q Were you told to bring everything in your

18 possession dealing with TVT training aids to that
19 neet i ng?
20 A Wth all -- all products that we carried

21 visual aids in our hand to the neeting, yes.

22 Q Who told you to do that?

23 A | don't recall

24 Q And do you know what happened to thenf
25 A No.

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 389
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1 Q Do you know i f they were destroyed?
2 A | doubt it.
3 MR. HEWES: (bjection.

4 BY MR FREESE:

5 Q Do you know i f they were preserved?
6 A | don't know.
7 MR. HEWES: Hold on. Asked and answer ed.

8 bj ect i on.

9 BY MR FREESE:

10 Q Well, they certainly would fall under the --
11 the category of all the litigation holds that | showed
12 you earlier, wouldn't they?

13 MR. HEWES: (bjection.

14 THE WTNESS: | don't know.

15 BY MR FREESE

16 Q vell --

17 A | nmean, yes. Yes.

18 Q Yeah. | mean, | can show you ones back to

19 2003. | mean, we can go over the categories if you want.
20 A You understand that you're asking ne a

21 guestion and you feel -- | feel |'mbeing attacked of

22 sonething I"manswering. |I'msinply telling you, | don't

23 know what they did, what the conpany did with visual aids
24 | left at a nmeeting. | don't know.

25 Q But the visual aids would fall within the

ol kow Technol ogies, Inc. - 1.877.370. DEPS Page 390
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1 definition of the docunents that -- that --
2 A Yes.
3 Q kay. -- were instructed to be naintained,

4 and you have no idea where they are?

5 A (I'ndicating.)

6 Q And you have no idea if the conmpany preserved
7  then®?

8 A

9 Q Al right. Al right. Wat else did you

10 have, sir?

11 A That's about it, --

12 Q Are you sure?

13 A -- that | can think of right now.

14 Q Ckay.

15 A Uh- huh.

16 Q Wel |, what about all of the things your |awer
17 just listed for you a little while ago? Let's see if |

18 can find themhere. You tal ked about DvDs. D d you ever

19 have any DVDs?

20 A You just -- we just tal ked about those.

21 Q Well, those -- you said -- you called them
22 CDs.

23 A Vell, I'm--

24 Q Are the DVDs the sane thing?

25 A DVDs, CDs, they're also the same thing. Yes.

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 391
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Page 1

| N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VI RGI NI A
CHARLESTON DI VI SI ON
x  x %

I N RE: ETHI CON, | NC.

PELVI C REPAI R SYSTEMS MDL NO. 2327

PRODUCTS LI ABILITY LITI GATI ON
LI SA SCHNEEBERGER | NGRAM

Plaintiff,

VS. CASE NO. 2:12-cv-9300

ETHI CON, INC., et al.,
Def endant s.
%k %
Deposition of TROY MOHLER, W tness

herein, called by the Plaintiff for
cross-exam nation pursuant to the Rules of Civil
Procedure, taken before nme, Kathleen W Phillips,
a Notary Public in and for the State of Ohio, at
the offices of Tucker Ellis, 41 South High Street,
Suite 1225, Col unbus, Ohio, on Friday, June 7,
2013, at 3:00 o'clock p.m

* * *

Job No. CS1678179

Veritext Corporate Services

800-567-8658 973-410-4040
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Page 17

A. No.

Q. | " ve taken a nunmber of sales rep
depositions throughout the years and it seens
sort of consistently sales representatives
usual ly have or maintain a storage |ocker.

Did you mai ntain a storage | ocker
by any chance?

A. Yes, in my house. That's what |'m
referring to.

Q. Okay. What types of things would
you maintain related to the TVT products or
the -- or the POP or mesh products -- pelvic

mesh products in this storage cabinet in your

home?
A. Sampl es. Mar keting materi als.
Q. Anyt hing el se?
A. That's mainly it. | mean, some

studi es as well.

Q. Anyt hi ng el se?

A. No.

Q. So, you -- you kept at your house
in a storage | ocker samples of the products?

A. Yes.

Q. Mar keting materi al s. What -- what

types of marketing materials would you have

800-567-8658

Veritext Corporate Services

973-410-4040
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Page 18

kept in the storage | ocker?

A. The company woul d give out
mar keting materials, basically pamphl ets, sales
ai ds.

Q. Advertising promotional

educational materi al ?

A. Mai nly, yes.

Q. For physicians and for patients?
A. Yes.

Q. What about objection handlers or

I nformati on that you could | ook at but not
necessarily need to show the physician or the
pati ent?
A. No.
MS. MAI MBOURG: Obj ecti on. You can
answer .

BY MR. THORNBURGH:

Q. And let me -- |let me ask a better
guestion. What about training manual s?

A. | didn't keep those in my | ocker.

Q. Did you ever receive a training
manual ?

A. Yes.

Q. Okay. Where did you keep that?
A. | kept that in my house.

800-567-8658

Veritext Corporate Services

973-410-4040
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Page 27
Q. What was your understandi ng of the
litigation hold letter?
A. Not -- | mean --
MS. MAI MBOURG: |'m going to object
to that. If you want to show it to him maybe
t hat would help. | mean, he's not even a current
empl oyee.
MR. THORNBURGH: ' m just -- |
understand that, but I"mjust -- I'"mjust trying

to find some background information. That's all.

MS. MAI MBOURG. You can answer .

THE W TNESS: | just -- 1 mean, |
knew t hey were in sone sort of -- sort of present
litigation agai nst the conpany, but they didn't
give us a |l egal breakdown of what essentially it
meant . | mean, if they did, | didn't really -- |1
didn't pay attention, to be honest. | don't know.
BY MR. THORNBURGH:

Q. Did you ever have any neetings
with your managers or anybody el se at Ethicon
or Johnson & Johnson regardi ng what your
obligations were in preserving docunents that
you may have received fromthe conpany as a
result of a litigation hold letter?

A. Yeah, we had annual -- annual

Veritext Corporate Services

800-567-8658 973-410-4040
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called Ethic
A.
but somet hin
Q.
A.
Q.
comput ers?
same type of

you received

20087

A.

Q.
rel ated mate

or pelvic or

your compute
A.
Q.
stuff?
A.

Q.
A.

Q.

you -- did you have a file on your computer

computer that was upgraded in approxi mately

all owed to delete or not, so just to be safe --

Page 43

on studies or how did you --

| don't know what it was call ed,
g like that.

Separated by product maybe or --
Yes.

And this would have been for both
So, you would have maintained the
I nformation in the computer that

i n 2004 as you would on the

Yes.

Woul d you ever delete any Ethicon
rial or TVT related material or SuUl
gan prol apse related material from
r?

No. | was afraid to.

Why were you afraid to delete

| -- 1 never knew what | was truly

So, you just kept it all?

-- saved it all, yes.

| bet you had quite a bit by the

800-567-8658

Veritext Corporate Services
973-410-4040
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Page 44
end of your tenure.
A. Yes.
Q. How many e-mails do you think you
were receiving -- | mean, | don't know if
you're like me, but | go -- some days a hundred

and fifty and some days three hundred e-mail s.
Were you receiving about that many e-mail s
or --
A. No.
MS. MAI MBOURG. Objection as to form
BY MR. THORNBURGH:
Q. About how many e-mails would you

receive on a daily basis?

A. As a sales rep, maybe five to ten.
Q. What e-mail addresses did you use?
A. | think it was --

MS. MAI MBOURG. Do you mean for
busi ness?

MR. THORNBURGH: Yeah.

THE W TNESS: | think it was just ny
name. | remenber T Mohler at I T S dot J and J
dot com
BY MR. THORNBURGH:

Q. l'msorry? T Mohler at | T S

dot --

Veritext Corporate Services

800-567-8658 973-410-4040
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Page 55
had reviewed the -- the record retention policy
and the legal -- J & J's legal department's

preservation hold notice, right?

A. Yes.

Q. What was -- what was your
recoll ection of the record retention policy at
Et hi con and Johnson & Johnson?

A. Not much. Not knowi ng -- no
recoll ection.

Q. Ri ght . | think you -- | think
your testimony was, you erred on the side of

caution, so you didn't destroy anything?

A. That is correct.
Q. You just kept it all on your
| aptop or in your -- if you had paper

materi als, you kept the paper materials in your
home or in the storage cabinet?

A. Yes.

Q. And returned all those to Johnson
& Johnson or Ethicon at the date of your
departure?

A. Yes.

Q. Do you remember having turned
over, for instance, marketing materials at the

time that you departed?

800-567-8658

Veritext Corporate Services

973-410-4040
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wel | .

Et hi con, correct?

A. Yes.

Q. It says -- number five says
has the compl ete paper and el ectronic
records cl eanout per PS-0000117 on site
paper/electronic records cl eanout and
PR- 0000018 company procedure for records

retention schedule been conpl et ed.

Page 56

A. Yes.

Q. And you can say that definitively?

A. Yes.

Q. And t hat would have been things
| i ke brochures, patient brochures?

MS. MAI MBOURG: Obj ecti on.

BY MR. THORNBURGH:

Q. Or doctor promotional pieces?

A. Sal es ai ds.

Q. How about the IFU? Did you keep
an | FU at your home?

A. Yeah. | mean, yes, if | would
have had that, | would have turned it over as

Q. And you didn't delete anything
from your computer or throw any of the hard

copy material away prior to handing it over to

1

Veritext Corporate Services
800-567-8658

973-410-4040
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Page 62

Q. Okay. What would you use the i Pad
for?

A. Just to show videos -- information
out in the field.

Q. So, you would -- it would be the
same situation where you would go to the

Et hernet or intranet, download it, certain

co N o o b~ W N PP

materials to your iPad, and then you would be
9 able to play back for the doctors or nurses

10 certain videos or show them certain

11 i nformation?

12 A. Yes.

13 Q. Okay. What type of videos did you
14 have on your i Pad?

15 A. Procedural videos mainly.

16 Q. For like the TVT-O procedure?

17 A. THERMACHOI CE. TVT- O. Trying to

18 t hi nk what el se m ght have been on there.

19 VERSASCOPE. VERSAPOQOI NT.

20 Q. Okay. Did you del ete anything

21 from your iPad prior to |leaving Ethicon?

22 A. Not that | recall.

23 Q. Well, did you have a different

24 policy with your iPad than you had with your
25 computer? Remember, you testified that you

Veritext Corporate Services
800-567-8658 973-410-4040
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Page 63

were -- that you erred on the side -- erred on
the side of caution by not deleting anything
from your -- from your computer. Woul d you
have a different policy for your iPad?

A. Well, with the iPad, they did
allow us to use it for more -- some personal
use if we wanted to in terms of apps and things
i ke that. So, if |I deleted anything, it was
personal apps.

Q. Everything el se would have been
saved on the i Pad?

A. Any company information would have
been saved.

Q. It would have been turned over to
Et hicon at the time of your departure?

A. Yes.

Q. So, you would have had certain
procedural videos, correct?

A. Yes.

Q. Regarding at | east the TVT-O. Any
ot her TVT products?

A. Al'l the TVT products would have
had a video related to them

Q. Okay. And you recall that

specifically having these videos on your

Veritext Corporate Services

800-567-8658 973-410-4040
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Page 64
| aptop?
A. Yes.
Q. Or on your i Pad, and did you use
those frequently with doctors?
A. If it was a physician who | was

tal ki ng about with the product, yes.

Q. Okay. What ot her types of
i nformati on, data, materials would have been on
your i Pad?

A. E-mails mainly.

Q. Was your e-mail, the e-mail that
you used the same on your iPad as it was on

your | aptop?

A. Yes.
Q. So, if you sent an e-mail from
your i Pad, it would show up in your sent itens

on your | aptop?

A. Yes.

Q. Woul d you keep patient brochures
or any marketing material on your iPad?

A. | think there were electronic
sal es aids on there as well.

Q. But that was a new and interesting
technol ogy for you as a sal esperson to use your

| Pad whil e showi ng promoti onal materials or

800-567-8658

Veritext Corporate Services

973-410-4040
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Page 236

you say that after 2008, you'd go to physicians
and you'd say, hey, Doc, you need to be handi ng
out this patient brochure to all of your
Plaintiffs -- or all -- sorry, strike that.

MS. MAI MBOURG: No, let's not strike
t hat .
BY MR. THORNBURGH

Q. Doctor, you need to be handi ng out
t he patient brochure to all of your patients.
Did you record those types of conversations
wi th doctors?

A. No.

Q. How did you know which doctors you
had a conversation with about what the next
time you saw that doctor?

A. Not es.

Q. What notes?

A. My own notes in my -- in ny
recordkeeping that | had. You know, | had
basically a binder that kept notes on calls.

Q. Okay. And so that binder would
have been somet hing that you would have kept
and mai nt ai ned through your enmployment with
Et hi con until you left in 20127

A. Yes.

Veritext Corporate Services

800-567-8658 973-410-4040
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Page 237

Q. And that's something that you
woul d have provided to Ethicon when you Il eft
the company, right?

A. Yes, so we had that conti nuum of
calls to figure out what was going on.

Q. So, there's probably a record of
the conversations that you were saying that you
had contai ned somewhere because you woul d have
given that file or that -- those notes to
Et hicon, and so if Ethicon didn't produce
those -- that -- those notes to me or to
Plaintiff's counsel, that's no fault of your
own because you handed those over to Ethicon
when you | eft the company, correct?

A. That's what | remember doing.

Q. And you did it because you
received the litigation hold letter in 2011 and
one in 2006. You probably don't remember the
2006 one. | can show it to you if you want,
but you recall receiving that litigation hold

| etter regarding TVT-O in 2011, right?

A. | recall receiving those and
that's why I was very safe on everything |
kept.

Q. And so these notes that you would

800-567-8658

Veritext Corporate Services

973-410-4040
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ALLISON LONDON BROWN

GLOBAL HEALTHCARE PRODUCT, BRAND MANAGEMENT & MARKETING LEADER

Extensive experience in building brands, driving revenue in the Med Device, Technology, CPG, B2B, and Pharma sectors

* Responsible for uncovering new trends, acquiring technologies and finding ways to employ data that have added >$100
MM to a $10 MM P&L, creating new segments & turned around flagship brands

¢ Launched > 80 new products, brands, services resulting in 5-7 year accretive results for top global Healthcare companies.

® Advising C-level HC administrators, NGOs, governmental leaders, and CEOs using data analytics, population management
& business intelligence.

* Developing strategies to add top line growth, cumulative gross margin, and drive savings through engagement campaigns,
technological enablers and performance efficiencies

¢ Managed key customer partnerships within associations, professional and consumer sectors (GPO, IDN, Food, Mass, Drug)

PROFESSIONAL EXPERIENCE

STANLEY HEALTHCARE SOLUTIONS, a div. of STANLEY BLACK&DECKER, Boston MA 2012
Chief Operating Officer/ Chief Commercial Officer
Responsible for global portfolio of technology based products for Patient Security, Resident Safety (Long-term Care), Supply
Chain Management , Consulting Services (EPIC/Meditech EHR Implementation), EMEA & Asia-PAC; Revenues of $225MM
* Led major organizational restructuring of SBU units to functions, hired high-performing leadership team for segments:
Acute Care, Long-Term Care, B2B & Government channels, Global Marketing & new revenue generating Services lines
Led brand development &awareness program utilizing market research, data analysis, multi-media/digital campaigns & PR;
taking awareness from <3% to >20%
Led marketing department expansion; building lead generation group & programs, product management enhancement &
expansion, selection & hiring of new PR and marketing firm, development of new marketing research analytics
Led $274MM acquisition of AeroScout (RTLS); leader for all sales, marketing, service and product integration activities
Devised plans for channel expansion of current products, market expansion into global territories

o Led expansion into surgi-center/alternate care facilities; incremental sales of >$10MM

o Led sales force effectiveness program including deployment of SalesForce.com, forecasting excellence & discount-

approval process to minimize price erosion
o Implemented pricing & promotional plans including new pricing for LTC market & new product launches

CHEMENCE MEDICAL PRODUCTS, Alpharetta, GA 2011

President

Created new business strategy, transitioning private label company into branded, compliant medical-device corporation

¢ Led deal structure to raise $1.75MM through partner channel

* Developed business plan to grow revenues to >$380MM within 5 years, gross margin of >75%, net profit of 26% and ROI
of 7.5:1 through highly effective distribution networks, new product planning and DTC line extensions

HEALTHWAYS, INC. Franklin, TN 2009-2011
Vice-President, Well-Being Strategy, Corporate Branding and Corporate Communications

Leader for Healthways strategic positioning, corporate brand development and communications

* Responsible for Healthways brand development, directed brand strategy/positioning, proactively generating over 4.4B
impressions equaling an ad-value >$60MM: 374% increase over 2009

Partnered with Government Affairs to position Healthways position on Healthcare Reform; Led presentations to various
governmental groups to inform/educate on opportunities to lower healthcare costs and improve overall well-being
Responsible for coordination with Science, Product Development on agenda setting of the direction of well-being research,
including becoming the single standard outcomes metric, proving value of interventions aimed at well-being improvement

Vice-President. Solution Sector Leader
Led Solution development of the Wellness Sector and Direct-to Consumer market development, including market analysis,
business development (M&A) strategies and behavioral change interventions

¢ Led solution development process including governance, stage-gates & resource matrix

¢ Developed Government and Medicare segmentation strategies and program roadmap

o Led development of Weight Loss Program, innergy™, in conjunction with Johns Hopkins University
® [Led & developed Direct-to-Consumer Business leveraging company assets in the Consumer market



Case 2:12-md-02327 Document 953-30 Filed 12/02/13 Page 3 of 4 PagelD #: 11682

ALLISON LONDON BROWN PAGE TwoO
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GE HEALTHCARE, Maternal-Infant Care, Laurel MD; Bangalore, India 2007 — 2009

General Manager, Maternal / Fetal Care;
Grew a declining, 30+ year-old mature business by building organizational marketing and clinical skills and developing a new

business strategy within the “pregnancy” segment. Managed P&L, product development roadmap, and L&A strategy.
e Developed and implemented strategic plans to grow business from $50MM to $300MM
¢ Identified and led contract negotiations for business development deals; led business case development, marketing, clinical
evidence planning, and distribution strategies
Built new R&D, Engineering, Marketing, and Clinical Development team, in the US and Bangalore, India
Winner of 2008 Quality Award; 77% reduction in complaint rate, 95% improvement in response time
Facilitated plans to grow overseas market share from 25% to 40%

JOHNSON & JOHNSON, Family of Companies, New Brunswick, NJ 1997 — 2007

Ethicon, Somerville, NJ

Group Product Director, Ethicon Products, US Plastic Surgery Sales & Marketing 2007

Led newly formed Plastic Surgery Sales and Marketing team and managed Dermabond Marketing team. Reversed negative

company perception of plastic surgery market; successfully addressed un-focused segmentation and positioning for multiple

customer groups and the lack of sales team engagement.

¢ Led pilot sales force in growing customer base and developing sales targets and grew the business by 150%

e Devised a strategy to target elite surgeons working with post-Bariatric patients and re-deploying education strategies that
positioned Ethicon as an ethical partner that understands patients and surgeons needs

e Led team to identify key Dermabond segments, prioritized segments by analyzing buying behaviors, clinical needs and
clinical study portfolio; developed specific positioning, driving Dermabond to hit 2007 revenue goal

WW Marketing Director, Ethicon Women’s Health & Urology 2004 —2007
Directed the launch of first new product in the Pelvic Floor segment. Developed and executed worldwide strategic plans and a
global brand marketing strategy for the Pelvic Floor and Incontinence markets.
¢ Global Launch Leader for GYNECARE TVT SECUR (SUI) — exceeded $1MM in 6 weeks pre-launch; Uncovered new
positioning and revenue growth by moving procedure from the OR into the office
e US Launch Leader for GYNECARE PROLIFT (Pelvic Floor) — exceeded forecast by 310% and drove business growth
from $10MM to $90MM. Maximized clinical outcomes by training selected and limited target audiences
Devised 1% Global Market Research; including segmentation, psychographics, pricing, and concept testing
Created the Pelvic Floor Academy — an educational online program to teach/enhance surgical and anatomic skills

McNeil Consumer & Specialty Pharmaceutical Division, Ft. Washington, PA 2002 - 2004

Senior Associate Marketing Manager, Pediatric Brands and Motrin Futures

Refocused marketing for Children’s Tylenol Chews & Seasonals, reversing a 14% market share decline.

e Identified a key technology that was developed for Adult line and convinced Board to explore use in Children’s products,
leading to the CT Meltaways product

e Developed entire Meltaways marketing/launch strategy: Spearheaded multi-media promotional strategy, partnering with
Radio Disney & Family Fun magazine, through print, PR, radio, TV and strong focus on internet ads and loyalty programs

e Analyzed cough, cold and flu segment to match symptom, drug, and customer buying behaviors; Re-branded, re-formulated
and re-launched new line in 6 months; eliminated skus, maximized shelf space. and simplified decision process for mothers

e Developed and managed professional marketing strategies for pediatric brands by partnering with AAP and J&J Pharma
brands to distribute and market Pediatric OTC brands to Pediatricians

Portfolio/Project Manager
e Managed growth portfolio for Motrin and Pediatric franchises (Children’s Tylenol, Children’s Motrin); recommending

projects to board and developing rolling 18-month portfolio and resource planning map.
e Partnered with Pharma research group in creation of new OTC, topical analgesic product line, including patches and creams

Personal Care Group, Skillman, NJ 1999 - 2002
Various Global R&D Leadership roles, Oral Health, Women's Health franchises
Johnson & Johnson Medical, Juarez, Mexico 1997 - 1999

Technical Services Engineer, Drapes. Packs & Gowns
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LEADERSHIP INITIATIVES

Aegis Women’s Health Chairman of the Board
Council on Economic Development Member, Mentor
Women’s Business Leaders (WBL) Member, Strategic Planning Committee

Scion Cardio-Vascular Board Member: New product pipeline/launch, marketing .& distribution initiatives
Hollis Group Ltd Board Member; Inventors and developer of laparoscopic devices

GE Healthcare GE Women’s Network Founding Member - Chesapeake Hub

Johnson & Johnson Companies Women'’s Leadership Council, Women of Color sub-committee

ACADEMIC AND RESEARCH EXPERIENCE

* MBA w/Honors, Marketing/General & Strategic Management, Fox School of Business, Temple University, 2003
MS, Textile Chemistry, Concentration in Bio-Polymers, North Carolina State University, Raleigh, NC, 1995
Thesis: "Textile Composite Wound Dressing."
— Developed and obtained grants for original research program.
— Developed partnerships with Colleges of Textiles, School of Vet Medicine, Food Sciences & Chemistry
= Developed biodegradable polymeric wound dressings of chitosan, poly D.L lactic acid, poly e-Caprolactone
— Researched synthesis and effects of sterilization on biodegradable polymers; complete cell culturing to understand
epithelialization and healing rates
* BS, Apparel and Textiles, Option in Textile Science, Concentration in Chemistry, Math and Physics, Auburn University,
Auburn, AL, 1993 Thesis: "Biomedical Polymers." Advisor: Dr. lan Hardin

PATENTS AND PUBLICATIONS

Book Publication:
Bioactive Fibers and Polymers; Chapter 7, A Hybrid Bioabsorbable Wound Dressing,
A. London Brown, A. E. Tonelli, S. M. Hudson, and B. S. Gupta. Ed: J. Vincent Edwards & Tyrone L.Vigo. American
Chemical Society Publication, 2001.

Patents:
= US 6946,585 & EP1203571A2 — Absorbent Article September 20, 2005
* US 6,595.042 — Method of Demonstrating Breathability. July 22, 2003
= US 7,645,227 — Implants and Methods for Pelvic Floor. January 12, 2010
= US20080287596 — Instruments for Implanting Implantable Prostheses. Filed November 20, 2008
= US20050165373 — Absorbent Article. Filed July 28, 2005

Presenter and Author
=  Wellness in the Workplace, Corporate Wellness Magazine, January 2011
= Trends on Wellness in the Workplace, AHIP Wellness Webinar , June 2010
=  American Chemical Society Convention, August 1999
Biopolymers Section: Textile Composite Wound Dressing
* 14th Southern Biomedical Engineering Conference - Louisiana State University Medical Center, April 1995
* American Chemical Society Polymer Symposium - Pennsylvania State University, June 1994
Title of Paper: Textile Composite Wound Dressing

Awards for Advertising/Education Programs: Marketing and Concept Leader
* ETHICON Women’s Health & Urology: Anatomy Review Training Module
o 2008 AMI Salon — Award of Excellence; Category: Interactive Media
o 2008 HCMA IN-AWE Award (Gold); Category: Medical Education/Interactive Allied Healthcare
Professionals
© 2008 Summit Creative Awards Trophy (Bronze) ; Category: Interactive Media — Health/Medicine

= ETHICON Women’s Health & Urology: Gynecare TVT SECUR Professional Education DVD-ROM
o 2007 Telly Award (Bronze); Category: Non-Broadcast Productions — Pharmaceuticals
o 2007 Summit Creative Awards Trophy (Bronze); Category: Interactive Media — Health/Medicine
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From:; Crawford, Kelly [matlto KCRAWFORD@RIKER. com]
Sent: Friday, September 06, 2013 1:39 PM

To: 'Cheryll Calderon’

Cc: Adam Slater; Jeff Grand; Jillian Roman'; Bryan Aylstock; Renee Baggett; Donna Jacobs; Scalera Mary Ellen;
Kabbash, Maha

Subject: Allison London Brown - Deposition

Please see the attached resume for Allison London Brown, a witness listed in New Jersey CMO 10. As per Judge
Higbee's instructions, please identify the attorney who will be taking the lead at the deposition next week.

Cheryll, to answer your question below, there was no custodial production for Allison London Brown. She left the
company in 2007,

P 1 I KKER

S DANZIG

: ',. SCHERER
S HYLAND

3 PERRETThe

Kelly S. Crawford | Partner

Riker Danzig Scherer Hyland & Perretti LLP

Headquarters Plaza | One Speedwell Avenue | Morristown, NJ 07962-1981

(1 973.451.8417 | 973.451.8635 | KCRAWFORD@RIKER.com | www.riker.com

From: Cheryll Calderon [mailto:ccalderon@mskf. net]
Sent: Tuesday, September 03, 2013 2:35 PM

To: Kabbash, Maha; Crawford, Kelly; Scalera, Mary Ellen
Cc: Adam Slater; Karen Kelsen

Subject: Allison London Brown

Maha, Kelly and Mary Ellen,

Has there been a custodial production made for Allison London Brown? Al T see is the HR File but I may have
missed it. Can you identify for me which productions the custodial productions were made in or explain why there
is a lack of custodial file for the witness?

Thanks,
Cheryll

MAZIE SLATER KATZ « FREEMAN ue
ATTORNEYS AT LAW

Cheryll A. Calderon, Esq.
Mazie Slater Katz & Freeman, LI.C
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103 Fisenhower Parkway
Roseland, NJ 07068

(973) 228 - 9898 (main office)
(973) 228 - 0303 (fax)

ccalderon@ mskf.net

www.mskf.net

The contents of this message, together with any attachments, are intended only for the use of the individual or entity to which they are
addressed and may contain information that is legally privileged, confidential and exempt from disclosure. If you are not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this message, or any attachment, is strictly prohibited.
If you have received this message in error, please notify the original seader or Mazie Slater Katz & Freeman, LLC (Tel: 973.228-9898)
immediately and delete this message, along with any attachments, from your computer. Thank you.

IRS Circular 230 Disclosure:

Te ensure compliance with requirements imposed by the 1RS, we inform you that any U.S. federal tax advice contained in this communication (including any
attachmentsy) is not intended or written to be used, and cannot be used, for the purpose of {i) avoiding penalties under the Internal Revenue Code or (i) promoting,
marketing or recommending to another party any transaction or matter addressed herein.

Confidentiality nofice; This e-mail contains information that is privileged and confidential and subject to lagal restrictions and penalties regarding its unauthorized
disclosure or other use. You are prohibited from copying, distributing or otherwise using this information if you are not the intended recipient. If you have received
this &-mail in error, please notify us immediately by return e-mail and delete this e-mail and all attachments from your system. Thank You.

This electronic message and/or its attachments contain legally privileged and confidential information intended
only for the use of the addressee. If the reader of this message is not the intended recipient, you are hereby
notified that any reading, dissemination, disclosure, distribution, or copying of this transmission or its
attachments is strictly prohibited. If you receive this communication in error, please immediately notify the
sender by electronic mail, and delete this message, its attachments and all copies and backups.
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IN VENTRAL HERNIA REPAIR

Hosted by B. Todd Heniford M.D.

Chief of Gastrointestial and Minimally Invasive Surgery at Carolinas Medical Center
Refined surgical techniques and a growing array of mesh products
are revolutionizing the art of hernia repair. Mesh has become a
key component in successful hernia repair procedures. While there
are a number of mesh products available, as you'll see in this
program, mesh made from lightweight polypropylene mesh is the
superior synthetic choice for hernia patients. This lightweight
mesh has about a quarter of
the foreign body of heavy-
weight mesh and studies
have shown that it triggers
less of an inflammatory
response and patients can
actually feel the difference.
Iso, in this program we

This presentation is made

possible by funding fromi:

i
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From: Een Watson

To: Bryan Aylstock; Danief Thornburgh; William Gage

Cc: Ben Anderson; "Tom P, Cartmell {tcartmell@wcllp.com)"; Renee Baqaett; Betsy Williams; Rich Freese; Andrew
N, Faes

Subject: RE: Heniford DVDs

Date: Friday, November 15, 2013 4:04:52 PM

Bryan,

We have previously looked into this issue and have not been able to locate any additional videos.
We have again asked our team for any additional leacs. If we find anything else, we will let you
know next week.

Benjamin M. (Ben) Watson
Butler Snow LLP

Direct: (601) 985-4551

Fax: (601) 985-4500
Ben.Walson@builsrsnow.com,

BUTLER|SNOW

Suite 1400
P.O. Box 6010 1020 Highland Coleny Parkway
Ridgeland, MS 39158-6010  Ridgetand, MS 39157

From: Bryan Aylstock [mailto: BAvistock@awkolaw.com]

Sent: Friday, November 15, 2013 12:55 PM

To: Daniel Thornburgh; Ben Watson; William Gage

Cc: Ben Anderson; "Tom P. Cartmell (tcartmell@wcllp.com)'; Renee Baggett; Betsy Williams; Rich
Freese; Andrew N. Faes

Subject: RE: Heniford DVDs

Ben/William,

| know everyone is extremely busy but unless I've missed some emails it is now been over three
weeks since we made this request (and ! followed up since then), and we have heard absolutely
nothing. Did | miss something? If not, what gives? We know this exist as do you so please produce
them immediately. If they have been destroyad, please let us know that as well.

Thanks,
Bryan

From: Daniel Thornburgh

Sent: Wednesday, October 23, 2013 12:40 PM

To: Ben Watson; Bryan Aylstock; William Gage

Cc: Ben Andersen; Tom P. Cartmell (fcartmell@wellp.com)'; Renee Baggett; Betsy Williams
Subject: RE: Heniford DVDs

Importance: High
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Ben,

I received the production today; however, Ethicon only produced the final version of the
2007 DVD called the “Benefits of Lightweight Meshes” which does not fully respond to
plaintiffs” multiple requests for the production of “all videos (whether final or in draft form)
related to Dr. Heniford’s CDs or DVDs.” We have reason to believe additional media exists.
For example, the attached document indicates that in 2004, Dr. Heniford sent at least one
other dvd or cd to Ethicon. Does that or any other CD or DVD exist? If so, please produce it
along with all other DVDs or CD related to Dr. Heniford. If no other DVDs, CDs, video clips
or other related media exists related to Dr. Heniford, then please certify that reasonable steps
were taken to locate and produce the requested material. With Dr. Heniford’s deposition
scheduled for Nov. 21, 2013, it is imperative that you produce these additional materials
immediately so that we have a reasonable opportunity to review the same prior to his
deposition.

Let me know if you have any questions.

Regards,
Dan Thornburgh
From: Ben Watson [mailto:Ben, Watson@butlersnow.gom]

Sent: Monday, October 21, 2013 9:45 PM
To: Daniel Thornburgh; Bryan Aylstock; William Gage

Cc: Ben Anderson; Tom P. Cartmeli (tcartmell@wcllp.com)’; Renee Baggett; Betsy Williams
Subject: RE: Heniford DVDs

Dan,

No problem. We will send you a copy tomorrow.

From: Daniel Thornburgh [mailtg;DThomburgh@awkolaw.com]
Sent: Monday, October 21, 2013 8:26 PM

To: Ben Watson; Bryan Aylstock; William Gage

Cc: Ben Anderson; Tom P. Cartmell (tcartmell@wcllp.com)’; Renee Baggett; Betsy Williams
Subject: RE: Heniford DVDs
Importance: High

Ben,

Please also federal express the Heniford CDs/DVDs (or any other related material that you sent tc
Crivella West today, per your below email) to my office by tomorrow for overnight dalivery. Thanks
in advance,

Sincerely,

Daniel Thornburgh
Aylstock, Witkin, Kreis & Overholiz
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17 E. Main Street, Ste 200
Fensacola, FL 32502

From: Ben Watscn [mailto:Ben. Watson@butlersnow.com]

Sent: Monday, October 21, 2013 4:56 PM

To: Bryan Aylstock; William Gage

Cc: Ben Anderson; 'Tom P. Cartmell (tcadmell@wcllp.com); Renee Baggett; Daniel Thornburgh; Betsy
Williams

Subject: RE: Heniford DVDs

Bryan,
This is being shipped to Crivella West tonight.

Thanks.

From: Bryan Aylstock [mailto:BAylstock@awkolaw,.com]

Sent: Friday, October 18, 2013 5:23 PM

To: William Gage; Ben Watson

Cc: Ben Anderson; "Tom P. Cartmell (tcartmell@wclip.com)’; Renee Baggett; Daniel Thornburgh; Betsy
Willlams

Subject: RE: Heniford DVDs

Willlam/Ben,
Following up here as well. Please let us know ASAP.

Thanks
bryan

From: Bryan Aylstock

Sent: Tuesday, October 08, 2013 1:02 PM

To: William Gage; Ben Watson

Cc: Ben Anderson; Tom P. Cartmell (tcartmell@wcllp.com); Renee Baggett; Daniel Thornburgh
Subject: Heniford DVDs

Importance: High

Ben/William,

As you know we previously requested all videos {whether final orin draft form) related to Dr.
Heniford’s CDs or DVDs on heavyweight/small pore hernia meshes but | don’t believe those have
been produced yet. Attached is the email from May 4, 2004 that discusses a video clip from
‘Heniford that was sent to Jill Schiaparelli. Please produce the video clip that was sent to Ms.
Schiaparelli and all others from Dr. Heniford related to thisissue. Can you please let us know when
we can expect these materials?

Thanks,
Bryan
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This electronic message and/or its attachments contain legally privileged and confidential
information intended only for the use of the addressee. If the reader of this message is not the
intended recipient, you are hereby notified that any reading, dissemination, disclosure,
distribution, or copying of this transmission or its attachments is strictly prohibited. If you
receive this communication in error, please immediately notify the sender by electronic mail,
and delete this message, its attachments and all copies and backups.

CONFIDENTIALITY NOTE: This e-mzil and any attachments may be confidential and protected by
legal privilege. If you are not the intended recipient, be aware that any disclosure, copying, distribution
or use of the e-mail or any attachment is prohibited. If you have received this e-mail in error, please
notify us immediately by replying to the sender and deleting this copy and the reply from your system.
Thank you for your cooperation.

CIRCULAR 230 DISCIL.OSURE: Pursuant to Treasury guidefines, any federal tax advice containad in
this communication, or any attachment, does not constitute a formal tax opinion. Accordingly, any
federal tax advice contained in this communication, or any attachment, is not intended or written to be
used, and cannot be used, by you or any other recipient for the purpose of avoiding penalties that may
be asserted by the Internal Revenue Service.

CONFIDENTIALITY NOTE: This &-mail and any attachments may be confidential and protected by
legal privilege. If you are not the intended recipient, be aware that any disclosure, copying, distribution
or use of the e-mail or any attachment is prohibited. If you have received this e-mail in error, please
notify us immediately by replying to the sender and delsting this copy and the reply from your system.
Thank you for your cooperation.

CIRCULAR 230 DISCLOSURE: Pursuant to Treasury guidelines, any federal tax advice contained in
this communication, or any attachment, does not constitute a formal tax opinion. Accordingly, any
federal tax advice contained in this communication, or any attachment, is not intended or written to be
used, and cannot be used, by you or any other recipient for the purpose of avoiding penalties that may
be asserted by the Internal Revenue Service.

CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by
tegal privilege. If you are not the intended recipient, be aware that any disclosure, copying, distribution
or use of the e-mail or any attachment is prohibited. if you have received this e-maif in error, please
notify us immediately by replying to the sender and deleting this copy and the reply from your system.
Thank you for your cooperation.

CIRCULAR 230 DISCLOSURE: Pursuant to Treasury guidelines, any federal tax advice contained in
this communication, or any attachment, does not censtitute a format tax opinion. Accordingly, any
federal tax advice cantained in this communication, or any attachment, is not intended or written to be
used, and cannot be used, by you or any other recipient for the purpose of avoiding penalties that may
be asserted by the Internal Revenue Seyvice.
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BUTLER|SNOW

November 5, 2013

By Email

Thomas P. Cartmell, Esquire
Wagstaff & Cartmell, LLP
4740 Grand Avenue, Suite 300
Kansas City, MO 64112

Re: In re Ethicon, Inc. MDL
Dear Tom:

Please accept this letter in response to your letter of late Friday afternoon, November 1,
2013, requesting information by Monday, November 4, 2013. As you know, by letter dated
October 11, 2013, from Maha Kabbash, we provided an extensive explanation of the efforts
undertaken to respond to inquiries relating to these issues. That communication and others
outlined the efforts we recently have taken, including, but not limited to, the additional
information we have identified relating to contract and payments with consultants such as
Professor Ulmsten, Professor Nilsson and Professor Falconer. Below are specific responses to
the numbered itemsin your November 1, 2013 | etter.

1. Any and all documents, including the supply agreement between Ethicon in
Scandinavia or elsewhere in the EU (not sure if the local entity who was supplying was
Ethicon Scotland or elsewhere) and Medscand or Ulmsten or others, related to the VS that
Ulmsten and others were using during the years 1994 and 1997, as Angelini testified. This
would obvioudly include all of the manufacturing documents, specs, etc. related to the
supply of the mesh during that time.

As we have previously communicated, we have had discussions with numerous
individuals, including: (1) Axel Arnaud; (2) the former Director of New Business Devel opment
(“NBD”) at Gynecare France who negotiated the 1997 Licensing Agreement (who left the
company about ten years ago), and (3) a former employee of the Ethicon entity in Edinburgh
(which is now closed) and the J&J entity in Brussels (who worked on setting up the quality
processes at Medscand in the late 1990’s to enable TVT to be CE marked for sale in Europe).
None of them recalls that there was a supply agreement between Ethicon and Medscand for the
supply of mesh before the 1997 License Agreement was implemented. To the contrary, the
former Edinburgh employee indicated that it would have been very unlikely that such an
agreement would have existed, because at that time, al Ethicon mesh distributed in all of Europe
was being sold through Ethicon Edinburgh, and that entity was not selling mesh directly to

Suite 1400
- BENJAMIN M. WATSON
Post Office Box 6010 601.985.4551 1020 Highland Colony Parkway

Ridgeland, MS 391386010 christy.jones@butlersnow.com Ridgeland, MS 39157

T 601.948.5711  F 601-985-4500 * www.butlersnow.com
BUTLER, SNOW, O'MARA, STEVENS & CANNADA, PLLC
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Thomas P. Cartmell, Esquire
November 5, 2013
Page 2

doctors or hospitals, but rather through distributors. Further, as we understand it, Medscand had
pre-existing relationships with medical device distributors in Europe due to the sale and
distribution of other medical device products with which Ethicon had no involvement. We
continue to investigate this issue through leads we have been able to identify to attempt to
ascertain information about how Medscand procured mesh for usein the TVT Device prior to the
implementation of the 1997 Licensing Agreement, but to date we have not identified the
existence of any such supply agreement.

| believe we previously communicated in response to your email dated October
22, 2013 to William Gage regarding Ms. Angelini’s deposition testimony that the construction of
the Prolene mesh used in Gynecare TV T was changed prior to the 1998 launch of the product in
the United States. As William has indicated to you in telephone conferences in September, Ms.
Angdlini believes that portion of her testimony was mistaken, and she intends to correct her
testimony at the continuation of her deposition in November. As you are aware, other witnesses
have testified that no such change occurred, and we refer below to the bates numbers of
documents that support this. These documents are referenced as examples only and are not
intended to be an exclusive list.

ETH.MESH.01816990
ETH.MESH.09275943
ETH.MESH.09264884
ETH.MESH.09263410-ETH.MESH.09263411
ETH.MESH.02181293-ETH.MESH.02181294
ETH.MESH.00862321
ETH.MESH.09274188-ETH.MESH.09274193
ETH.MESH.02265320-ETH.MESH.02265327
ETH.MESH.01218446-ETH.MESH.01218449
ETH.MESH.02219202-ETH.MESH.02219210

We further note that, to the extent that Ms. Angelini provided this mistaken
testimony on this issue or speculation as to the existence of a supply agreement for the mesh
used by MedScand, it was in her capacity as a fact witness, as the subject of the supply of mesh
and mesh construction of Gynecare TVT are not matters on which she was designated as a
corporate representative.

Understanding that that it is our current belief, supported by our extensive
investigation, that the mesh used in TVT never changed, in an effort to be as responsive as
possible, we have accel erated attempts to ascertain the scope of manufacturing specifications that
would apply generally to Ethicon’s Prolene revision one, old construction mesh as would have
been in place during the periods of time from 1994 through 1997, whether those documents still
exist, whether they have been produced already and, if not, and how we can best provide relevant
and responsive information to plaintiffsin this regard.
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2. Any and all documents related to the CE mark obtained for the TVT in the
EU including all submissions to regulatory agencies or from regulatory agencies or simply
any and all correspondenceto or from regulatory agenciesrelated tothe TVT.

Preliminarily, we would note that TVT classic is a Class |I1B product. The rules
and regulations under the Medical Device Directive, as applicable over time, apply to these
products in connection with CE marks. Class IIB products do not require pre-market approval
submissions to either a regulatory agency or to a Notified Body. Defendants have produced the
Design History Files and Technical File for the TVT product for the period of time that the legal
manufacturer of the product was Ethicon Sarl. These documents go back to 2002. These are the
files maintained in connection with the MDD requirements. We are making additional effortsto
confirm the completeness of these materials and will produce additional documents, if any, we
locate connection with that effort.

Upon information and belief, for the period of time between 1999 and 2002, the
TVT product was CE marked under the entity Johnson & Johnson International in Belgium and
the notified body involved most likely was TUV Product Services CE 0123.

Additionally, documents related to the Technical File that may have existed in
earlier time frames were recently located through Ethicon’s affiliate in Germany, many of which
appear to have similar information to the Technical Files and other documents previously
produced. Those documents have been collected, but still are being processed for production.

Upon information and belief, the Notified Body used by Medscand for the TVT
product prior to 1999 was CE0543 Presafe Denmark A/S, Tuborg Parkvej 8, DK-2900 Hellerup,
Country : Denmark.

Additional documents related to the product recently were identified through
Ethicon’s affiliate in Scotland. Those documents have been collected, but still are being
processed for production.

Finally, as you are aware, the issue of OUS regulatory documents has been the
subject of motion practice and Ethicon is in the process of collecting regulatory materials from
countries identified by plaintiffs. The list of countries included a number of EU countries and
we will produce additional documents filed in connection with the CE mark, if any, pertaining to
TVT for those countries as they are collected.

3. Any and all documents related to the CE mark obtained for the VS device
for which Ethicon was supplying mesh or any other component parts.

To date, our inquiry in this regard has not identified any evidence of the existence
of a CE mark for the TVT product prior to the execution of the 1997 Licensing Agreement. We
continue to investigate possible leads and sources to identify information in Ethicon’s possession
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about how and where the product was sold and distributed by Medscand prior to Ethicon’s
involvement. See the response to No. 2, above, regarding submissions to regulatory agencies.

4, Any and all patient level data, protocols, study reports, correspondence or
documents related to any study in the EU involving the 1VS device or the TVT device
between the years 1993 and 1999.

We have discussed this issue with Laura Angelini, Axel Arnaud, the former NBD
director at Gynecare France referenced above, and the former Edinburgh employee referenced
above. None of them has any recollection that the company received such information in the
years surrounding the execution of the Licensing Agreement, as the company did not sponsor
those trials and therefore did not own the information.

As also has been previously communicated, Ethicon has been able to identify one
binder of what appears to be patient level data from a Scandinavian study. It isnot clear to us at
this time what the time frame is from thisinformation. This binder of documents was referenced
in an email chain circa 2005 (Exhibit 410 — 6/4/13), relating to a palet of twelve cases of
Medscand materials that were in the possession of Cooper Surgical around the time it purchased
Medscand. The documents in this binder appear to be in Swedish and appear to involve VS
MED PROLENE SLINGA MULTICENTERSTUDIE a Vaxjo center and they reference
(patiennummer 1 — 30). The documents from the binder have been collected and processed, but
due to the Swedish language content, review is not yet complete to enable production. Based
upon our investigation with Ethicon, it appears that the other contents of this case, except for the
binder described above, were destroyed in the Secur-Archiv fire that occurred in Lausanne,
Switzerland that began on September 25, 2009.

The remaining 11 cases of documents, seven of which purportedly contained
product retains, and four of which purportedly contained lot documentation, are not in Ethicon’s
possession. To the best of our current understanding, those cases had been in a storage facility in
Sweden until early 2006, at which time they were disposed of, as they no longer served any
business purpose.

As we have communicated previously, we remain unaware of other sources to
search for clinical information from the Ulmsten/Scandinavian trials, other than what has already
been produced and marked in depositions — the published studies and the interim analysis of the
Scandinavian study prepared by Medscand in 1997 and signed by Dr. Margareta Eriksson.

If additiona clinical information related to the Scandinavian studies is located as
we investigate other issues, we will make you aware of it promptly.
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5. The shareholders agreement dated February 12, 1997 among Jan Johansson,
Professor Ulf Ulmsten, and Dr. Nils Stormby, the amendment dated March 6, 1998, and
any other amendments thereto, as well as any other Medscand shareholder agreementsin
Ethicon'sor Johnson & Johnson's possession.

We have conducted a diligent inquiry and produced non-privileged TVT-related
due diligence files in the possession of Ethicon Somerville. These were primarily located in
Production 157, and identified by Bates ranges among the documents listed in Section 6 of Mr.
Watson’s September 10 correspondence, and in William Gage’s email to you dated September
26, 2013. We have ascertained that we are in possession of a document entitled “Shareholder
Agreement” identifying the Company as “Medscand Medical Aktieolag” and the parties as
Medscand Aktiebolag, Ulf Ulmsten and Jan Johansson, bearing a date of February 12, 1997.
The document is not signed. We are in possession of a document entitled “Supplement to
Shareholders’ Agreement, identifying the company as “Medscand Medical AB’ and the parties
as Medscand AB, UIf ULmsten and Jan Johansson. The document has a date of March 6, 1998.
It is not signed. These documents are in the process of production. |If necessary, we can try to
provide copies of these documents outside of the ESI protocol in order to get them to you more
quickly.

6. The Device Master Record for the TVT Retropubic device created and
maintained by Medscand Medical.

This request seeks documents that had not previously been specified in detail.
Upon receipt of your November 1, 2013 letter identifying this information as a specific area of
interest, we began a targeted investigation to obtain responsive information. As you know, a
Device Master Record (“DMR?”) is a collection of documents maintained for FDA compliance
purposes. Medscand never marketed the TV T product in the United States. We are attempting
to ascertain whether a DMR was ever created during time frames when Medscand had
responsibility for manufacture of the TVT product after the implementation of the 1997
Licensing Agreement and if so, whether those documents exist and are in the possession of
Ethicon.

7. Revisions 1-6 of the TVT-2 Preventia Risk analysis document. Revision 7 of
thisdocument can be found at: eth.mesh.06696465-06696474.

We have been able to locate Revision 5 of the TVT-2 Preventia Risk Analysis. It
was released in production 96 at Bates Range ETH.MESH.07295614-ETH.MESH.0729522.

Any previous versions of this document likely would have been in the possession
of Medscand. We have not been able to locate any earlier versions, but if they are located, we
will provide them to you as quickly as possible.

In summary, we have made every reasonable effort to produce documents related
to the issues raised in advance of the upcoming Laura Angelini deposition scheduled for
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November 14 and 15, 2013. Given the fact that our searches have been conducted at ex-US
entities, involving documents spanning over a decade that may be located in files maintained
outside of the affiliates’ premises — if they exist at all — we may not have been able to locate
some of the documents prior to the deposition despite our best efforts.
Please do not hesitate to reach out to us to discuss these issues further.
Sincerely,

BUTLER, SNOW, OMARA, STEVENS & CANNADA, PLLC

Lo tde

Benjamin M. Watson
BMW:fsw

CC: Bryan Aylstock, Esqg.
Renee Baggett, Esq.

ButlerSnow 18275866v1
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August 7, 2013

CONFI DENTI AL - SUBJECT TO PROTECTI VE ORDER

Vi deot aped deposition of MARK C. YALE
taken pursuant to notice, was held at the |aw
offices of Ri ker Danzig Scherer Hyland & Perretti
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docunent dunp.
Q Did you ever recall that Medscand did

that, a docunent dunp?

A | becane aware of that |ater, yes.
Q Do you know where those are?

A No.

Q Nobody had asked you in your tine

managi ng the litigation issues and docunents, where
are those Medscand docunents?
A | renmenber soneone | ooking for them

but | don't ever renmenber an outcone.

Q You don't renenber anybody finding
t hen?
A | don't renenber anybody finding
t hem
Q It's a bunch of pallets of docunents.

Sonmebody described it as 500 pounds of docunents.

MR HUTCHI NSON: (Object to form

THE WTNESS: | do not know where
t hey were.
BY MR ZONl ES:
Q Can you |l ook into that for ne?
A Not anynor e.
Q When you were doing your quality

engi neering and TVT-S and | aser-cut nmesh was goi ng

Gol kow Technol ogi es, Inc. - 1.877.370. DEPS Page 240
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