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BEFORE THE UNITED STATES JUDICIAL PANEL  

ON MULTIDISTRICT LITIGATION 

 

 

IN RE: INVOKANA (CANAGLIFLOZIN) 

PRODUCTS LIABILITY LITIGATION 

 

MDL Docket No. 2750 

 

 

 

 

THE SCHROEDER PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF 

SECOND MOTION FOR TRANSFER OF ACTIONS FOR CENTRALIZATION OF 

PRETRIAL PROCEEDINGS 

 

ORAL ARGUMENT REQUESTED 

 

Plaintiffs Penny Schroeder, Adelina Quintanilla, Melissa Mitchell, and Patricia 

MacMurray (“Schroeder Plaintiffs”)1 respectfully submit this Brief in Support of their Second 

Motion for Transfer of Actions to the Judicial Panel on Multidistrict Litigation (“the Panel”) 

supporting in part and opposing in part Movants’ Motion to Transfer (Dkt. No. 2).  This litigation 

involves five principal manufactures and developers of Sodium Glucose Cotransporter 2 (“SGLT-

2”) inhibitors—type 2 diabetes drugs designed to impede glucose reabsorption in the kidney.2  This 

class of drugs was the subject of two separate FDA Alerts informing physicians that use of SGLT-

2 inhibitors can result in increased risk of diabetic ketoacidosis (“DKA”) and acute kidney failure.3   

                                                           
1   Case Nos. MND 16-CV-3035, Schroeder v. Janssen Pharmaceuticals, Inc.; TXSD 2:16-cv-172, 

Quintanilla v. Bristol-Myers Squibb Co., et al.; TNWD 16-cv-2384, Mitchell v. Eli Lilly and Co., 

et al. UTD 16-cv-8838, Davis v. Janssen Pharmaceuticals, Inc.; and INSD, 16-cv-2718, 

MacMurray v. Janssen Pharmaceuticals, Inc., et al. 

 
2   They are: Janssen Pharmaceuticals, Inc. (manufacturer of Invokana); Bristol-Myers Squibb and 

AstraZeneca (developers of Farxiga); and Eli Lilly and Company and Boehringer Ingelheim 

Pharmaceuticals, Inc. (manufacturers of Jardiance).  

 
3   See generally FDA’s May 15, 2015 and December 4, 2015 alerts warning that all SGLT-2 drugs 

cause DKA, attached hereto as Exhibit A, and FDA’s June 14, 2016 acute kidney failure warning 

for Farxiga and Invokana, attached hereto as Exhibit B. FDA required the labels be changed after 

each warning.  
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As with many diabetes medications, physicians often prescribe combination therapy (i.e., 

multiple types of diabetic medications) in an effort to treat diabetes.  Not surprisingly, the same is 

true with SGLT-2 inhibitors.  As a result, multiple cases pending within various federal courts—

and importantly at least one case in Movants’ petition—involve cases with combination therapy 

of two SGLT-2 therapies.  See generally House v. Janssen Pharmaceuticals, Inc., et al., KYWD 

Case No. 3:15-cv-894, Dkt. No. 1-2, p. 11; see also Current List of Pending Cases attached hereto 

as Exhibit C.  In 2015, the Panel centralized a nearly identical fact pattern—i.e., a case involving 

diabetes medications where consumers used, and doctors prescribed, combination therapies.  See 

generally In re: Incretin Mimetics Products Liability Litigation, 968 F.Supp.2d 1345 (JPML 

2013).  For these reasons, the Schroeder Plaintiffs support establishing an MDL for centralization, 

but oppose limiting the litigation solely to those persons who consumed Invokana.    

An Invokana-only MDL—as suggested by the original Motion—will leave multiple cases 

alleging nearly identical injuries, resulting from nearly identical drugs, with nearly identical 

mechanisms of action, to clog court dockets throughout the Country thereby causing unnecessary 

expenses for all Parties, and leading to conflicting rulings (particularly related to Daubert and 

expert opinions).4  Moreover, it is a certainty that as additional cases are filed involving Invokana 

                                                           
4   In fact, the threat of inconsistent rulings is not a mere hypothetical.  Eli Lilly & Company 

(“Lilly”) is the primary distributor of Jardiance (an SGLT-2 inhibitor manufactured by Boehringer 

Pharmaceuticals).  They were sued in no less than four (4) suits.  See Exhibit C, pp. 10-11.   In 

response to each suit, Lilly moved to dismiss the Complaints contending they are not the NDA 

holder and, as a result, claims against them are preempted.  See e.g., Warren v. Boehringer 

Ingelheim Pharmaceuticals, Inc., et al., INSD Case No. 16-cv-1326, Motion to Dismiss (Dkt. No. 

22) and Mitchell v. Eli Lilly and Company, et al., TNWD Case No. 16-cv-2384, Motion to Dismiss 

(Dkt. No. 26).  Absent centralization, Courts throughout the country will be required to resolve 

these motions meaning the risk of inconsistent adjudication from District to District and Circuit to 

Circuit is real.  Conversely, should the Panel agree centralization is appropriate, the Transferee 

Court may resolve Lilly’s motion in one setting.     
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the remaining manufacturers will be pulled into the MDL regardless of their titular inclusion, 

effectively creating a de facto MDL—albeit with those same manufacturers left litigating in 

various jurisdictions throughout the country.  In fact, one combination case is included on the 

original Movants’ Schedule of Actions,5 and a second combination case was filed involving 

Jardiance and Invokana.6  As a result, should the Panel grant Movant’s Petition for an Invokana-

only MDL, all of the primary Defendants will be subsumed within the proposed MDL but the 

stand-alone cases against the remaining Defendants will remain spread across the Country.  

Accordingly, the Schroeder Plaintiffs request the Panel centralize the Related Cases designated 

with this Motion as well as all cases involving injuries caused by SGLT-2 drugs to the United 

States District Court for the Northern District of Illinois before the Honorable Amy J. St. Eve or 

the Honorable Gary Feinerman.7  Additionally, should the Panel conclude a multi-manufacturer 

MDL is appropriate, Plaintiffs suggest the Panel should caption the MDL as: In re: SGLT -2 

Inhibitor Products Liability Litigation.   

  

                                                           
5   The plaintiff in House v. Janssen Pharmaceuticals, Inc., et al., KYWD Case No. 3:15-cv-894 

alleges she was injured by ingesting both Invokana and Farxiga. Her action is against Janssen 

Pharmaceuticals, Inc., Johnson & Johnson, Mitsubishi Tanabe Pharma Corp., Bristol- Myers 

Squibb Company, Astrazeneca PLC, Astrazeneca LP, Astrazeneca Pharmaceuticals LP, and 

Astrazeneca AB. 

 
6    One of the Schroeder Plaintiffs, Patricia MacMurray, the plaintiff in MacMurray v. Janssen 

Pharmaceuticals, Inc., et al., INSD Case No. 1:16-cv-2718, alleges she was injured by ingesting 

both Invokana and Jardiance. Her action is against Janssen Pharmaceuticals, Inc., Eli Lilly and 

Company, and Boehringer Ingelheim Pharmaceuticals, Inc.  

 
7   Should the Panel approve an Invokana-only MDL, the Schroeder Plaintiffs request the Panel 

transfer all cases alleging injuries caused by Invokana for coordination before Judge St. Eve, Judge 

Feinerman, or an alternative jurist in the Northern District of Illinois. 
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NATURE OF THE CASE 

A. A General Overview of SGLT-2 Inhibitors 

SGLT-2 inhibitors are a new class of diabetes drugs8 that includes Farxiga (dapagliflozin), 

Jardiance (empagliflozin), and Invokana (canagliflozin).  At all relevant times, the SGLT-2s were 

designed, manufactured, and sold by Bristol-Myers Squibb Co. and AstraZeneca (for Farxiga), 

named as defendants in three (3) cases on their own and one (1) of the combination cases; 

Boehringer Ingelheim Pharmaceuticals and Eli Lilly and Company (for Jardiance), named as 

defendants in three (3) cases on their own and one (1) of the combination cases; and Janssen 

Pharmaceuticals, Inc., Johnson & Johnson, and Mitsubishi Tanabe Pharmaceuticals, Inc. (for 

Invokana), named as defendants in sixty-one (61) cases on their own and two (2) of the 

combination cases.9  

For years, type 2 diabetes drugs generally reduced blood sugar by eliminating some of the 

sugar in a diabetic’s blood (GLP-1 receptor agonists, DPP-4 inhibitors), making the body more 

sensitive to insulin (thiazolidinediones and metformin), or helping the patient’s body secrete more 

insulin (sulfonylureas and meglitinides).  SGLT-2 inhibitors operate in a different way.  

Specifically, SGLT-2 is a protein in humans that facilitates glucose reabsorption in the kidneys. 

As their name suggests, SGLT-2 inhibitors decrease sugar in the bloodstream by inhibiting glucose 

reabsorption. This extra sugar is then eliminated from the body through urine produced by the 

                                                           
8   Invokana was the first SGLT-2 inhibitor approved by FDA on March 29, 2013. 

 
9   Each SGLT-2 inhibitor is also available as a combination product with metformin produced by 

the same manufacturers. These products are Invokamet (canagliflozin and metformin) from the 

manufacturers of Invokana; Xigduo XR (dapagliflozin and metformin) from the manufacturers of 

Farxiga; and Synjardy (empagliflozin and metformin) from the manufacturers of Jardiance. 

Empagliflozin has been approved in still another combination drug, Glyxambi (empagliflozin and 

linagliptin), also manufactured and marketed by the Jardiance manufacturers. 
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user’s kidneys.  SGLT-2 inhibitors are FDA-approved for one use: treatment of type 2 diabetes. 

Nonetheless, Defendants extensively marketed SGLT-2 inhibitors off-label as decreasing blood 

sugar levels while also assisting with weight loss, which is an important added benefit in type 2 

diabetes treatment.  Due in large part to their extensive marketing campaigns, the sales of SGLT-

2 inhibitors dramatically increased since their approval.10  

However, since the approval of the SGLT-2 inhibitors, it has become clear that these drugs 

can cause serious injuries.  Specifically, each of the plaintiffs identified in the Schedules of Actions 

filed in relation to this MDL petition alleges ingestion of one or more SGLT-2 inhibitor caused 

DKA and/or acute kidney failure.  And, despite their knowledge of the potential for these drugs to 

cause serious injuries, Defendants failed to warn the public and/or healthcare providers of the 

potential for these severe injuries. Only after action by FDA did these drug manufacturers begin 

to provide warnings. 

B. Diabetic Ketoacidosis 

On May 15, 2015, the Food and Drug Administration (“FDA”) issued a Drug Safety 

Communication about the SGLT-2 class of drugs.  In its Communication, FDA warned that each 

drug in this class—which are nearly molecularly identical—could cause DKA.  Between March 

2013 and June 2014, FDA identified twenty (20) reported adverse events linking DKA with use 

of one of the SGLT-2 class of drugs.  This finding caused concern at FDA, as DKA is an 

                                                           
10   For example, even though Invokana was not approved until nearly three months into the year, 

Defendant Janssen Pharmaceuticals spent $12 million on advertising for Invokana between 

January and October 2013, the most money spent marketing any pharmaceutical drug in the United 

States during that time period. Compl. ¶ 40. As a result, Invokana and its combo drug with 

Metformin, Invokamet, posted $325 million of worldwide sales in the first quarter of 2016. 
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uncommon occurrence in type 2 diabetics.  Specifically, FDA described the unlikelihood of DKA 

occurring in this patient population, saying: 

DKA, a subset of ketoacidosis or ketosis in diabetic patients, is a type of acidosis 

that usually develops when insulin levels are too low or during prolonged fasting. 

DKA most commonly occurs in patients with type 1 diabetes and is usually 

accompanied by high blood sugar levels. The FAERS cases were not typical for 

DKA because most of the patients had type 2 diabetes and their blood sugar levels, 

when reported, were only slightly increased compared to typical cases of DKA.11 

FDA was not the only one noticing the link.  Within the first two years of FDA approval of the 

first SGLT-2 inhibitor, six case reports and three medical literature articles were published linking 

these drugs with DKA.  Schroeder Compl. ¶¶ 51 and 60.12  Defendants knew that SGLT-2 

inhibitors could—and in fact did—cause DKA.  Case reports from clinical trials showed the link 

between Invokana and elevated ketones, the precursor to DKA.  Schroeder Compl. ¶ 58.  Because 

of how rare DKA is in patients with type 2 diabetes, a reasonable and prudent manufacturer would 

have investigated the causal link in these case reports.  Schroeder Compl. ¶ 58.  Yet, no Defendant 

took this action. 

C. Acute Kidney Injury 

SGLT-2 inhibitors such as Invokana, Farxiga, and Jardiance reduce blood sugar levels by 

reducing glucose reabsorption through the user’s kidneys and increasing glucose excretion through 

the user’s urine. Schroeder Compl. ¶ 34. The inhibition of glucose reabsorption through the 

kidneys requires the product user’s kidneys to work harder than normal to excrete all of the 

increased urine produced.  Id. ¶ 67.  This increase in fluid excretion requires a patient population 

with already potentially compromised renal function to ask their kidneys to exert themselves even 

more.  Id.  Consequently, significant kidney injuries occurred in users of SGLT-2 inhibitors. 

                                                           
11   Exhibit A, p. 3.  

 
12   References to “Schroeder Compl.” are to the Complaint of Plaintiff Penny Schroeder. 
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On June 14, 2016, FDA issued a Drug Safety Communication warning that Invokana and 

Farxiga can cause acute kidney injury.  Schroeder Compl. ¶ 68.  The drug safety communication 

linked 101 confirmable cases with acute kidney injury and use of Invokana and Farxiga, with some 

cases resulting in hospitalization, intensive care unit admission, and/or death.  FDA further said, 

“This number includes only reports submitted to FDA, so there are likely additional cases about 

which we are unaware.” Id. ¶¶ 68-69. 

Each Defendant in the kidney injury cases knew or should have known of the potential for 

these SGLT-2 inhibitors to cause serious injuries such as DKA and acute kidney failure.  Schroeder 

Compl. ¶ 4.  Instead of warning the public of these potentially dangerous injuries, Defendants 

failed to conduct appropriate tests and/or concealed their knowledge of the likelihood of these 

injuries occurring and continued to aggressively promote SGLT-2 inhibitors.  Id. ¶¶ 5-7.  As a 

result of Defendants’ inaction or concealment, patients around the Country, including the 

Schroeder Plaintiffs, suffered severe injuries after consuming SGLT-2 inhibitors. 

ARGUMENT 

I. THE SGLT-2 ACTIONS ARE APPROPRIATE FOR TRANFER AND PRETRIAL 

CENTRALIZATION UNDER 28 U.S.C. § 1407. 

 

A. The Purpose of Multidistrict Litigation. 

28 U.S.C. § 1407(a) states, “when civil actions involving one or more common questions 

of fact are pending in different districts, such actions may be transferred to any district for 

coordinated or consolidated pretrial proceedings.” 28 U.S.C. § 1407(a).  The Panel “shall” make 

such transfers when in furtherance of “the convenience of the parties and witnesses” and when 

transfer “will promote the just and efficient conduct of such actions.” Id.  Centralization is 

especially important in multidistrict litigations where “the potential for conflicting, disorderly, 

chaotic” action is greatest.  In re Multidistrict Private Civ. Treble Damages Litig., 298 F. Supp. 
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484, 493 (J.P.M.L. 1968).  The objective of transfer is to eliminate duplication in discovery, avoid 

conflicting rulings, reduce litigation cost, and save the time and effort of the parties, the attorneys, 

the witnesses, and the courts.  In re Plumbing Fixture Cases, 298 F. Supp. 484 (J.P.M.L. 1968). 

There are currently seventy (70) cases alleging injuries as a result of ingestion of an SGLT-

2 inhibitor.  See Schedule of Actions attached hereto as Exhibit C.  It is anticipated that several 

hundred or more could be filed in the future.  Of these cases, sixty-one (61) allege ingestion and 

injury from use of Defendant Janssen’s Invokana, three (3) cases allege injury as a result of 

ingesting Farxiga; three (3) cases allege injury as a result of ingesting Jardiance; and two (2) cases 

allege injury as a result of ingesting a combination of these SGLT-2 drugs.  Because of the number 

of current and anticipated SGLT-2 related claims, the existence of common questions of fact, and 

the threat of inconsistent adjudication the Panel ought to conclude the requirements for transfer 

under §1407 are met.  

B. The Panel has Endorsed Centralization of Class-wide MDLs Involving Multi-

Manufacturer Pharmaceutical Cases.  

Multi-manufacturer cases are not uniformly centralized as MDLs.  In fact, more often than 

not the Panel is “[h]esitant to centralize litigation against multiple, competing defendants which 

marketed, manufactured and sold similar products.”  See In re: Yellow Brass Plumbing Component 

Prod. Liab. Litig., 844 F.Supp.2d 1377, 1378 (J.P.M.L. 2012) (quoted by In re: Incretin Mimetics, 

896 F.Supp.2d at 1346)).  However, while the Panel typically is reluctant to centralize multi-

manufacturer cases, in a series of recent Orders it has observed that multi-manufacturer 

centralization is appropriate—particularly in pharmaceutical cases—where: 1) the products 

involved are essentially the same; and 2) the individual cases involve multi-defendant complaints 

seeking recovery against two or more defendants predicated upon use of the same or similar 

products.   See generally In re: AndroGel Products Liab. Litig., 24 F. Supp. 3d 1378 (J.P.M.L. 
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2014) (centralizing claims against multiple defendants involving six testosterone replacement 

therapy drugs); see also In re: Incretin Mimetics, 968 F. Supp. 2d 1345 (centralizing claims against 

four defendants involving four type 2 diabetes medications).13  This case satisfies these two key 

criteria.  

Two recent Orders by this Court are instructive as to when the Panel endorses centralization 

of multi-manufacturer litigation.  The first is In re: AndroGel, 24 F. Supp. 3d 1378.  In In re: 

AndroGel, Plaintiffs sought to centralize sixty-three (63) cases pending in at least five separate 

district courts alleging AndroGel caused the plaintiffs to suffer Venous Thromboembolisms, 

(“VTE”), heart attacks and strokes after consuming testosterone replacement therapy (“TRT”).  Id.  

At the time of filing, there were roughly nine brand-name testosterone based products 

manufactured by seven different companies.  While there were sixty-three (63) cases alleging 

AndroGel caused the plaintiffs to suffer harm, there were a mere ten (10) cases filed against 

manufacturers other than AndroGel, with only five of those cases alleging combination therapy.  

In fact, at the time the plaintiffs moved for centralization there was only one case pending against 

Lilly and zero cases pending against at least two manufacturers and at least four products.  

Notwithstanding the limited number of secondary manufacturer cases the Panel centralized an “all 

manufacturer” MDL.  Id.  Ultimately, the fundamental reason the Panel endorsed multi-

                                                           
13   See, In re: Am. Med. Sys., Inc., Pelvic Repair System Products Liab. Litig., 844 F. Supp. 2d 

1359 (J.P.M.L. 2012) (centralizing actions involving allegations of defect in various models of 

pelvic surgical mesh products manufactured by three groups of manufacturers); In re Welding Rod 

Products Liab. Litig., 269 F. Supp. 2d 1365 (J.P.M.L. 2003) (centralizing actions involving more 

than ten individual defendants where the plaintiffs alleged personal injuries caused by exposure to 

welding fumes); and In re Phenylpropanolamine (PPA) Products Liab. Litig., 173 F. Supp. 2d 

1377 (J.P.M.L. 2001) (centralizing actions involving eight different pharmaceutical defendants 

manufacturing nasal decongestants).  The common theme in each of these cases was that the 

plaintiffs—in some complaints—alleged the use of, or exposure to—one or more common 

product.   
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manufacturer centralization was predicated upon two key observations: 1) that the products at issue 

were essentially the same; and 2) that a few of the pending complaints alleged the plaintiffs used 

two or more testosterone replacement products.  Id. at 1379-80.     

In reaching this conclusion the Panel focused on several key factors that weighed in favor 

of multi-manufacturer centralization.  Initially, the Panel observed, “All testosterone replacement 

therapy actions will share factual questions regarding general causation and the background 

science . . . as well as involve common regulatory issues in light of the FDA’s announcement and 

subsequent actions …”  Id. at 1379 (emphasis supplied).  Turning its attention to the role of 

combination cases, the Panel noted, “[a single manufacturer MDL] [c]ould prove too procedurally 

complicated, might result in a de facto industry-wide centralization as cases involving multiple 

drugs become part of the MDL …”  Id.  Finally, the Panel concluded, the fact that TRT involved 

similar chemical and molecular properties could lead to “inconsistent rulings on such matters as 

Daubert” if the cases were litigated in multiple district courts.  Id. at 1379.  In other words, the 

Panel—in endorsing centralization—recognized that unlike most multi-manufacturer litigation, 

those cases involving “combination therapy” claims effectively created a knot that could not be 

untwined if spread across multiple district courts throughout the country.14   

                                                           
14   In reaching its conclusion the Panel specifically addressed the same concerns the secondary 

defendants are likely to raise here: i.e., the fact the majority of cases involve one primary defendant 

weighs against centralization.  While the Panel was “sympathetic” to the concerns expressed by 

defendants who were parties to only a few actions, in the end it rejected proposals to segregate the 

smaller defendants concluding, “All of these alternative proposals likely would delay the 

resolution of the common core issues in this litigation.” In re: AndroGel, 24 F. Supp. 3d at 1379 .  

In doing so, the Panel expressly observed: 

 

We are confident that any issues involving these different products and defendants 

can be accommodated by the transferee judge in a manner that guarantees the just 

and efficient resolution of all cases. 
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The year before centralizing In re: AndroGel the Panel reached an identical outcome in In 

re: Incretin Mimetics, 968 F. Supp. 2d 1345.  In re: Incretin Mimetics—like this case—involved 

multiple manufacturers of type 2 diabetes drugs.  Id.  The plaintiffs sought to centralize claims 

pending against four defendants alleging their type 2 diabetes medication caused pancreatic cancer.   

The Panel ultimately endorsed centralization because the claims involved two key-components: 1) 

similar medical therapies; where 2) several plaintiffs advanced claims involving combination 

therapy.  Id.  Based on these observations the Panel concluded, “substantial efficiencies [could] be 

gained by having all allegations regarding this class of drugs in a single forum.”  Id. at 1347.15  

The Panel should continue this model and consolidate the SGLT-2 cases on a class-wide basis. 

C. Class-wide Centralization of the SGLT-2 Cases will Most Efficiently Address the 

Goals of 28 U.S.C. § 1407 Given the Claims Involve: 1) Similar—if not 

Identical—Medical Therapies that were 2) Used in Combination with Each 

Other. 

As in In re: AndroGel and In re: Incretins multi-manufacturer centralization is appropriate 

in this case.  At the outset, it is readily apparent that common questions of fact exist with regard to 

all plaintiffs regardless of which drug was ingested.  As is the case in most pharmaceutical MDLs, 

general causation–i.e., whether SGLT-2 inhibitors lead to an increased risk of DKA or acute 

kidney injury–will apply to all actions.  Additionally, discovery regarding FDA’s drug safety 

                                                           

Id.  The Panel’s prediction turned out to be true.  Specifically, Judge Kennelly created a discovery 

and trial plan staggering the litigation largely predicated upon each TRT Defendant’s market share 

and role in the development of testosterone therapy.  See generally In re: Testosterone 

Replacement Therapy Products Liability Litigation Case Management Orders 19, 19A, and 19B 

attached hereto as Exhibits D, E, and F. 

 
15   By way of comparison, there are arguably more common questions of fact in these SGLT-2 

cases than there were in the Incretin Mimetic cases.  Specifically, the Incretin Mimetic MDL 

involved two different mechanisms of action—i.e., different ways the drugs regulated blood 

insulin levels by either: (1) mimicking the incretin hormone GLP–1 or (2) inhibiting the effect of 

the enzyme DPP–4. In re: Incretin Mimetics, 968 F. Supp. 2d at 1347. In this case, the mechanism 

of action for each of the drugs is the same: excreting excess sugar through the kidneys. 
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communications will overlap each and every action in this case.  Centralization of the entire drug 

class will result in uniform expert discovery and Daubert rulings—once—across the universe of 

SGLT-2 cases.  In fact, FDA’s drug safety communications clearly evidence that questions 

regarding injuries resulting from ingestion of SGLT-2 drugs are common to the entire class.  But 

these are not the only common issues, additional questions pertinent to all actions include: whether 

Defendants conducted adequate testing of the SGLT-2s prior to bringing them to market; whether 

Defendants knew of any defects inherent in the SGLT-2s; and whether Defendants failed to warn 

that their products created an increased risk of DKA and/or acute renal failure.  Centralization will 

allow each question to be answered under the same umbrella. 

Similarly, as in In re: AndroGel and In re: Incretins the presence of combination cases 

weights in favor of multi-manufacturer centralization.  As of the date of this filing, there are three 

(3) cases in three (3) districts alleging Farxiga (singularly) caused DKA or kidney injuries and 

there are three (3) cases in three (3) districts alleging Jardiance (singularly) caused DKA or kidney 

injuries.  At the time the Panel centralized In re: AndroGel, there were only five stand-alone cases 

pending against three manufacturers and at least two of the brand name manufacturers—ultimately 

subsumed within the MDL—faced zero lawsuits.  Here, there are at least six stand-alone cases 

pending against the manufacturers of Farxiga and Jardiance—more than were implicated in the 

original In re: AndroGel petition.  Similarly, there are currently two (2) cases pending in two (2) 

districts alleging combination usage of Invokana and either Farxiga or Jardiance (a similar amount 

implicated in In re: AndroGel).  In other words, the sheer number of cases is not the motivating 

factor—particularly given the fact that more cases will be filed in the future.  The key factor is that 

litigation against the secondary defendants will occur in a single manufacturer MDL irrespective 

of whether or not the Panel centralizes a multi-manufacturer MDL (albeit without the benefit of 
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subsuming all cases in one Court).  In other words, the very de facto MDL the Panel observed may 

occur in In re AndroGel certainly will occur here absent centralization.        

Equally important, because the medical therapies at issue are virtually identical, without 

coordination there exists a very real threat of inconsistent rulings, judicial inefficiency, 

overlapping discovery, and unnecessary expense for all parties.  And, not surprisingly, these 

concerns are already manifesting themselves.  By way of example, in every Jardiance case in which 

service has been completed, Lilly moved to dismiss the Complaint contending they are not the 

NDA holder and, as a result, claims against them are preempted.16  Absent centralization, Courts 

throughout the country will be required to resolve these motions posing the risk of inconsistent 

adjudication.  Conversely, should the Panel agree centralization is appropriate, the Transferee 

Court will resolve Lilly’s motion in one setting thereby eliminating the risk of inconsistent 

outcomes.  Ultimately, given the overlapping factual and procedural issues in these cases, the Panel 

ought to conclude multi-manufacturer centralization is appropriate.        

II. TRANFER TO THE UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF ILLINOIS WILL PROMOTE THE JUST AND 

EFFICIENT RESOLUTION OF THE SGLT-2 LITIGATION. 

 

A. The Northern District of Illinois is an Appropriate District to Litigate this Case. 

Once the Panel determines that centralization is appropriate it then “looks for an available 

and convenient transfer forum.” Manual for Complex Litig. § 22.33, at 367 (4th Ed. 2011) 

(“Manual”).  The Northern District of Illinois is a suitable venue for the pretrial proceedings of 

the SGLT-2 Litigation.  The Panel generally selects a forum that: 

                                                           
16    See e.g., Warren v. Boehringer Ingelheim Pharmaceuticals, Inc., et al., INSD Case No. 16-

cv-1326, Motion to Dismiss (Dkt. No. 22); Darbro v. Boehringer Ingelheim Pharmaceuticals, 

Inc., et al., KYED Case No. 16-cv-57, Motion to Dismiss (Dkt. No. 21); and Mitchell v. Eli Lilly 

and Company, et al., TNWD Case No. 16-cv-2384, Motion to Dismiss (Dkt. No. 26). 
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(1) is not overtaxed with other MDL cases, (2) has a related action pending on its 

docket, (3) has a judge with some degree of expertise in handling the issues 

presented, and (4) is convenient to the parties. 

 

Federal Judicial Center, Manual for Complex Litig. Fourth, § 22.33, p. 367 (2004).  The Northern 

District of Illinois is not overtaxed with MDLs.  To date there are only 12 MDLs spread amongst 

the 32 District Judges pending in the Northern District.  Currently, there are two cases filed in the 

Norther District pending before the Honorable Amy J. St. Eve and the Honorable Gary Feinerman. 

Judge St. Eve is well known to the Panel, having overseen multiple MDLs in the past.  The 

Northern District of Illinois, based in Chicago, is unquestionably a “centralized” location in the 

United States, equipped with two airports, two hubs of major airlines, and scores of hotels within 

walking distance of the courthouse. Clearly, Chicago is a convenient location. 

Not only is Chicago a convenient location, but the two jurists overseeing the pending 

SGLT-2 cases are well equipped to oversee the litigation.  Judge St. Eve has over fourteen years 

of experience as a federal District Judge and has overseen MDL litigation.  During her time on the 

bench, Judge St. Eve has presided over high profile cases such as the trial of media mogul Conrad 

Black.  Judge St. Eve has developed a reputation for her evenhanded approach to litigation and 

finding the appropriate means to move through a proceeding.  Her experience with managing the 

pretrial proceedings of other MDLs underscores that she is familiar with how MDLs operate.  The 

familiarity of the judges in the Northern District with complex MDLs—like the SGLT-2 cases—

provides additional support for her ability to oversee this litigation.  Ultimately, Judge St. Eve is 

an appropriate choice to oversee the consolidated proceedings. 

Similarly, Judge Feinerman is an appropriate judge to oversee the pretrial proceedings. 

Judge Feinerman took the bench in 2010 after serving earlier in his career as a law clerk for Seventh 

Circuit Court of Appeals Judge Joel Flaum and also for Supreme Court Justice Anthony Kennedy. 
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In his private practice, he developed extensive experience in complex litigation as a member of 

some of the Country’s most prominent law firms.  During his six-plus years on the bench he has 

developed a reputation for evenhandedness in his dealings with the parties.  Judge Feinerman 

would also be an appropriate choice to oversee the SGLT-2 litigation.  

 B. The District of New Jersey is no More or Less Appropriate for Centralization. 

 The Original Movants request the District of New Jersey for centralization.  At the outset, 

the District of New Jersey is not an appropriate district merely because it is the home Court for 

Janssen.  This Panel has repeatedly observed that the home-court of a particular defendant is not 

dispositive when determining where to send a particular MDL.  For example, in In re: Starbucks 

Corporation Marketing and Sales Practices Litigation, during oral argument the Panel rejected 

the notion that the case should be sent to the defendant’s home court simply because employee 

witnesses could be more easily deposed in that district.17  This sentiment is particularly true in 

pharmaceutical litigation where only a portion of the discovery is directed at the defendant in its 

home district.  As the Panel knows, pharmaceutical litigation typically involves a bellwether 

process that—by definition—requires discovery across the country of treating and prescribing 

physicians, the plaintiffs, sale representatives and former employees who are outside the district.  

Equally important, in cases like this involving multiple defendants, with multiple actions pending 

in multiple districts, one defendant’s principle place of business is largely irrelevant to where the 

case will be litigated—or discovery will be conducted.  A cursory review of the Parties, Counsel 

and potential witnesses readily establishes that the cases will be litigated from coast-to-coast.  For 

example, Defendant Eli Lilly is based in Indiana, Counsel for the Parties are based around the 

                                                           
17   Transcript of United States Judicial Panel Hearing in the matter of In re: Starbucks Corp. Mktg. 

and Sales Practice Litig., MDL No. 2725, July 28, 2016 Dkt. No. 29 at pp. 4-5. 
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Country, including Janssen’s national counsel being based out of California, and Plaintiffs are 

spread throughout the Country.  To the extent these facts weigh in favor of anything they support 

litigation in the center of the country (e.g., Chicago).  

Similarly, the District of New Jersey does not evidence any groundswell by Counsel 

establishing a consensus amongst the litigants.  The Panel has long recognized—and endorsed—

the notion that. “[i]t is most logical to assume that prudent counsel will combine their forces and 

apportion the workload in order to streamline the efforts of the parties and witnesses, their counsel 

and the judiciary, thereby effectuating an overall savings of cost and a minimum of inconvenience 

to all concerned.” See In re: Baldwin-United Corp. Litigation, 581 F. Supp. 739, 741 (J.P.M.L. 

1984) (citing In re Nissan Motor Corp. Antitrust Litig., 385 F. Supp. 1253, 1255 (J.P.M.L. 1974)).  

In its last term the Panel echoed this concept noting in In re: Taxotere that centralization was 

appropriate in the Eastern District of Louisiana in part due to the fact that, “Plaintiffs in six actions 

and potential tag-along actions and responding defendant support centralization in this district, in 

the first instance or in the alternative …”  See In re: Taxotere (Docetaxel) Prod. Liab. Litig., __ 

F.Supp.3d __ Case No. 2740; Dkt. No. 81 at 2 (J.P.M.L. 2016).  To date, no District has evidenced 

itself as a broad-based consensus jurisdiction by the Parties. Further, no case in this litigation is 

particularly ahead or behind any other in terms of its particular procedural posture.  For example, 

the New Jersey actions, despite pending for nearly eight months, have conducted no meaningful 

discovery, no motion practice, and no depositions.  In short, these cases are in their infancy 

meaning no jurisdiction is more or less ahead of any other jurisdiction.    

CONCLUSION 

For these reasons, the Schroeder Plaintiffs respectfully request the Panel coordinate the 

SGLT-2 inhibitor cases on a class-wide basis, and transfer all actions on the original Schedule of 
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Actions, all noticed Related Actions, and all subsequently filed tag-along cases to the Northern 

District of Illinois for pre-trial centralization before Judge Amy J. St. Eve, Judge Gary Feinerman, 

or the jurist the Panel determines is most capable to oversee the litigation in the Northern District.  

Plaintiffs further request the litigation be renamed to reflect the entire class of drugs, and suggests 

“In re: Sodium Glucose Cotransporter 2 (“SGLT-2”) Products Liability Litigation” would be an 

appropriate title.  Alternatively, should the Panel consider an Invokana-only MDL to be 

appropriate at this time, Plaintiffs would request the Panel transfer all cases alleging injuries caused 

by Invokana for coordination before the Northern District of Illinois. 

 

Dated: October 11, 2016____    Respectfully Submitted,  
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s/Timothy J. Becker________________ 

Timothy J. Becker (MN Bar No. 256663) 

Rolf T. Fiebiger (MN Bar No. 391138) 

444 Cedar Street, Suite 1800 

St. Paul, MN 55101 
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