
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 08-CV-00091-WYD-CBS

WAYNE WATSON and MARY WATSON

Plaintiffs,

v.

DILLON COMPANIES, INC., d/b/a 
KING SOOPERS, also d/b/a 
INTER-AMERICAN-PRODUCTS, INC., et al.

Defendants.

PLAINTIFFS’ BRIEF IN OPPOSITION TO DEFENDANTS’ SUPPLEMENTAL BRIEF
FOR RULE 702 HEARING

I. INTRODUCTION AND SUMMARY OF RELEVANT FACTS 

In June, 2011 the Honorable Judge Walker D. Miller convened a hearing to hear evidence

concerning several motions to exclude testimony of Allen Parmet, M.D., David Egilman, M.D. and

Cecile Rose, M.D.  The Court also heard evidence concerning motions for summary judgment. 

Following two days of hearing, Judge Miller issued an opinion denying the motions to exclude and

overruling the motions for summary judgment. (Doc. #652)

Now, Defendants seek a second Daubert hearing to again challenge the opinions of treating

physician Cecile Rose, M.D., occupational medicine practitioner at National Jewish Health. 

Regardless of the outcome of Defendants’ new request, this case will proceed to trial: summary

judgment has been denied and Plaintiffs' retained experts are allowed to testify.  The only remaining

issue is the testimony of treating physician Cecile Rose, M.D.  Defendants’ renewed challenge of

her opinions are lacking in any Rule 702 or Daubert basis, and should once again be denied.  
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At the June 2011 hearing, the Court received the deposition testimony of Dr. Rose who

testified:

Q: Do you have an opinion based upon a reasonable degree of medical certainty
today as to what caused Mr. Watson’s bronchiolitis obliterans and
hypersensitive pneumonitis?

A: Well, I’ve certainly given that a great deal of thought.  And I think sitting
here today it’s my opinion to a reasonable degree of medical probability that
his lung disease probably is caused by that exposure.

* * *

Q: What's the basis for your opinion that his exposure to microwave popcorn is
a cause of the lung disease that you diagnosed in him?

A: Well, the basis for that opinion relates mainly to the fact that his lung disease
has stabilized with the cessation of use of the product and exposure to the
inhalants related with that product.  The fact that there was no other causal
explanation for his lung condition and the fact that the clinical findings in his
lung disease were similar to those that occurred in workers who were exposed
to butter flavoring also support that opinion.  

(Exhibit “A”, Rose Dep. 79:14-21; 80:13-24) 

Following the hearing, Judge Miller denied the motion to exclude Dr. Rose holding:  

I see no basis to exclude Dr. Rose's testimony.  There is no requirement that a

medical expert be one hundred percent certain as to a diagnosis or cause and Dr.

Rose has stated her opinion to a reasonable degree of medical probability.   She has

also provided explanation for why other causes are not probable, which Defendants

may challenge on cross-examination at trial.

(Doc. #652, at 33)

Because Dr. Rose was not present for live cross-examination, and her opinions and testimony

were presented though her deposition (including lengthy cross-examination by defense counsel) the
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Court denied the motion to exclude her opinions without prejudice to convening a later hearing for

the limited purpose of her live cross-examination, if necessary.  

Following the hearing, Defendants Gilster Mary-Lee Corp. and the Kroger Defendants

retained new counsel who now seek to re-open that Daubert hearing.  The Birds Eye Defendants

counsel has remained the same.  This Court asked Defendants to state specifically in their briefing

why such a second hearing was necessary:  [T]his is a Daubert hearing it isn’t another form of

discovery.  What we need to do at this hearing has to be related to 702 related issues, and not

just general . . . It’s got to be limited to Daubert.”

(Feb. 23, 2012 Transcript, at 31:6-16) (Emphasis added)

Despite this admonition, defendants’ brief contains but one argument:  that Dr. Rose's

testimony should be excluded because John Martyny, Ph.D., used a machine that Defendants

maintain was not calibrated close enough in time to his test to be sufficiently authenticated.

Defendants’ attack on Dr. Rose’s opinions, via the theory that Dr. Martyny did not calibrate

machinery fails on all fronts:

• Dr. Rose’s differential diagnosis did not rely upon any test conducted by Dr.

Martyny, making defendants’ chosen attack superfluous to the only expert opinion

now before this Court; 

• There is no pending motion to exclude the testimony of John Martyny, Ph.D., and the

instant argument is directed to Dr. Rose’s opinion in name only.  Defendants’

attempts to change litigation strategy now, and de facto attack Dr. Martyny without

any motion thereon, constitutes nothing more than a “do-over” and should not be

rewarded;
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• Finally, under clear Tenth Circuit law, the attack on an expert witness’s machinery

is not a Rule 702 / Daubert based challenge at all, but rather should be saved for

cross-examination.

II. ARGUMENT

As shown below, defendants’ motion to exclude the testimony and diagnosis of Dr. Rose,

should be denied.  Dr. Rose did not rely upon the test results defendants now attack in forming her

differential diagnosis.  Defendants’ motion is nothing more than an attempted impeachment of Dr.

Martyny, and it is not properly before this Court.  Defendants’ brief has failed to demonstrate even

a need for yet another Daubert hearing, let alone any basis for excluding the testimony of Dr. Rose. 

A. Dr. Rose’s Differential Diagnosis of Wayne Watson’s Bronchiolitis Obliterans
Did Not Rely on the Innova Testing

This Court set forth the acceptable scope of the upcoming hearing in clear terms: “I don’t

want to hear all of this again.  I can read what was done before.  And as a part of what we do at the

next hearing, obviously, to the extent Dr. Rose was not subject to cross-examination, I agree that that

should occur.”  (Feb. 23, 2012 Transcript, at 14:4-7) And further, “. . . the issue is sort of what

remains to be done so that we aren’t duplicating anything previously done before Judge Miller.”  (Id,

at 17:7-9) Most importantly, this Court looked to defendants to tell the Court and Plaintiffs’ why

another hearing on Dr. Rose’s diagnosis was even necessary:

Now, I need defendants to file some sort of motion that would tell me what it is you

want to raise at this Daubert hearing that has not been previously raised, and why it

wasn’t previously raised, and why it meets the reliability methodology requirements

of Daubert, Kuhmo and all other progeny, because Mr. Crick is right, this is a
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Daubert hearing it isn’t another form of discovery.  What we need to do at this

hearing has to be related to 702 related issues, and not just general . . . It’s got

to be limited to Daubert.”

(Id, at 31:6-16)(Emphasis added)

Dr. Rose herself made clear what her differential diagnosis of Wayne Watson is, and what

its bases are, thereby setting the proper limitations of what defendants could challenge:

Q: What's the basis for your opinion that his exposure to microwave popcorn is

a cause of the lung disease that you diagnosed in him?

A: Well, the basis for that opinion relates mainly to the fact that his lung disease

has stabilized with the cessation of use of the product and exposure to the

inhalants related with that product.  The fact that there was no other causal

explanation for his lung condition and the fact that the clinical findings in his

lung disease were similar to those that occurred in workers who were exposed

to butter flavoring also support that opinion.  

(Exhibit "A", Rose Dep. 80:13-24) Dr. Rose's stated basis for her diagnosis was expressly cited by

the Honorable Judge Miller in his opinion denying the defendants' motion to exclude Dr. Rose's

opinions.   (Doc.#652, at 34) 1

1

The methodology of Dr. Rose in this instance was that of a classic differential diagnosis. 
The validity and acceptance of a treating doctor’s differential diagnosis in forming a specific
causation opinion was extensively briefed in Plaintiffs’ initial opposition to defendants’ motion to
exclude.  (See Doc.#599)  "By using differential diagnosis, a clinician can identify possible diseases
the patient may have and, through a process of elimination, rule out diseases until a disease or
symptom is left as the diagnosis."  In re Breast Implant Litigation, 11 F.Supp.2d 1217,1229 (1998). 
Four years later, the Tenth Circuit Court of Appeals made clear that differential diagnosis evidence
precisely such as is offered by Dr. Rose in this case, then the jury should be given the benefit of that
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Now, defendants choose to modify and add to Dr. Rose's opinions, simply so they can require

this Court to hold further hearing on an already decided matter.  Dr. Rose did not rely on John

Martyny's air sampling at Wayne Watson's home in forming her differential diagnosis.  In fact,

nowhere in the latest briefing to this Court, have defendants cited to any connection between Dr.

Rose’s differential diagnosis of Wayne Watson and the Innova monitoring test they so vigorously

attack.  The only basis on which defendants have now chosen to challenge Dr. Rose, is in fact no

challenge at all.  

B. There is No Motion to Exclude any Portion of Dr. Martyny’s Opinions or
Testimony

Dr. Martyny is not the subject of a Daubert challenge or motion to exclude.  Defendants had

equal opportunity to make such a challenge, as they did to any other expert witness.  Their decision

not to do so, should not now allow them to conduct discovery anew under the guise of another

Daubert hearing.

1. Defendants Have Long Possessed All Information Regarding Dr.
Martyny’s Testing

Dr. Martyny’s opinions as a non-retained, expert witness were disclosed at exactly the same

time and in the same manner as were Dr. Cecile Rose’s.  (Exhibit “B”, Plaintiffs’ Notice of Serving

Expert Disclosures, wherein both Dr. Rose and John Martyny, Ph.D., are identified as non-retained

opinion: “If a properly qualified medical expert performs a reliable differential diagnosis through
which, to a reasonable degree of medical certainty, all other possible causes of the victims' condition
can be eliminated, leaving only the toxic substance as the cause, a causation opinion based on that
differential diagnosis should be admitted.”  Hollander v. Sandoz Pharmaceuticals Corp.  289 F.3d
1193, 1211 -1212 (10th Cir. 2002) quoting Turner v. Iowa Fire Equip. Co., 229 F.3d 1202, 1209 (8th
Cir.2000) (internal quotation marks omitted).  

Dr. Rose’s thorough application of this time-tested methodology is not even addressed in
defendants’ latest filing. 
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expert witnesses in light of their role as care providers for Wayne Watson).  Now, after Judge

Miller’s lengthy and considered Oder denying their various motions, Defendants have simply

decided they would like a “do over.”  Essentially, rather than a new, substantive issue, they concede

to having buyer’s remorse on the way they have litigated this case for over four (4) years now.  This

is in complete contradiction to this Court’s express admonition: “What I want you to put into the

brief is why this is a new issue, what the new issue is, what it is about the new issue that causes you

concern under Daubert and Kuhmo.”  And further, [T]his is a Daubert hearing it isn’t another form

of discovery.   (Feb. 23, 2012 Transcript, at 34:19-22; and 31:11-12)

In fact, counsel has already conceded on the record that the very equipment now attacked

by defendants was already addressed in deposition and at the hearing before Judge Miller:

Counsel Godfrey for Dillon Company defendants:

Now, I want to point out to the Court also that in the order, the judge says that there

was an argument made that there wasn't an accommodation given to a background

level of diacetyl that was present in the Martyny Innova test data.  However, that is

not -- I want to make sure the Court understands that that is not the same as the

calibration issue.  It led to our discovery of the calibration issue, but it's completely

different.  

(Feb. 23, 2012 Transcript, at 29:6-13)(emphasis added)

Counsel Stephenson for Defendant Birds Eye Foods:

There were issues that were touched upon about the reliability of the Innova

monitor, but it never got into the technical data, quite frankly, because I’m not an

engineer ....

7
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(Id, at 23:16)(Emphasis added)

Counsel’s representation to this Court in the current briefing that  “It appears no party

understood at those times the role this test played in the opinions of Plaintiff’s experts”(Doc.#692,

at 3), and that the calibration and use of equipment is a “new issue” is false.  More than three years

ago, the defendants were well aware of all the issues, and even pursued discovery thereon vigorously. 

In January, 2009, defendants issued a subpoena upon Dr. Martyny, through National Jewish, and

attached an extremely detailed, six (6) page Exhibit requesting the production of particular items,

including:

3. All field notes which refer to the testing of the Watson residence.

4. All documents which discuss or refer to the methodologies for specific
testing and analytical methods selected for measuring airborne diacetyl
concentrations in the Watson residence.

5. All documents which discuss or refer to the equipment and device(s) used to
measure airborne diacetyl levels at the Watson residence, including but not
limited to the transform infrared spectrometer (FTIR), and including:

a. Documents that show the name, model type and specifications of the
equipment including without limitation:

i. Copies of all equipment manuals; 

* * *

7. All documents which discuss or refer to the maintenance and calibration
of the equipment used to measure airborne diacetyl concentrations in the
Watson residence . . . 

* * *

10. All documents which discuss or refer to limits of detection and background
readings for diacetyl for any device used to measure the Watson residence.

(Exhibit “C”, January 6, 2009 Subpoena issued to Dr. Martyny)(Emphasis added)
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This matter has been on file before this court for more than four (4) years.  These defendants,

and their counsel long ago retained expert witnesses including engineers, to review all aspects of

this matter.  In fact, those experts filed reports regarding their opinions and holding themselves out

as experts in the very field that counsel now want to claim ignorance toward.  There is nothing “new”

about this issue.

2. Defendants Have Already Been Admonished That the Time for
Discovery Is past and Should Not Be Rewarded with a “Do-over” Now 

Recently, defendants improperly served subpoenas on National Jewish out-of-time, without

seeking relief, and moreover without first serving a copy on Plaintiffs’ counsel as required by R.45. 

These defendants even communicated directly with Plaintiffs’ expert witness, John Martyny, Ph.D.,

without notifying Plaintiff’s counsel, and without notifying Dr. Martyny’s own counsel in this case,

Ellen Stewart, Esq., (counsel for National Jewish).  Ms. Stewart was present at both Dr. Rose and

Dr. Martyny’s depositions in this matter, and represented them, therein.    Dr. Martyny himself was

forced to tell counsel what they knew long ago:  “In addition, it appears that I should have informed

you at the onset that all requests regarding this case need to be requested through NJH’s attorney,

Ellen Stewart.”  (Exhibit “D”, email correspondence between Attorney for Dillon Defendants

Rupprecht and Dr. Martyny).  Of course, Ms. Stewart represented Dr. Martyny in the deposition

wherein these very defendants examined him, and they were well-aware of her role in this matter.

Plaintiffs were forced to file a motion for protective order preventing execution of the out-of-

time, and improperly issued subpoenas.  Judge Shaffer granted the request and quashed the

subpoenas.  In doing so, Judge Shaffer recognized the duplicity of defendants position on this issue:

9
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THE COURT: . . . Dr. Martyny was deposed before and he certainly could have

received -- and may very well have received -- a subpoena duces tecum in connection

with that earlier deposition.  You're -- I'm sorry, Mr. Godfrey, to say, but at least as

is described to me here today, you are simply seeking the functional equivalent of

a do-over.

(Id, 2023:15-23)

Defense counsel even conceded on the record that they have long been in possession of all

Martyny’s records:  “As far as the information we have in the record now, what we were told and

what we have is a letter from counsel for Dr. Martyny and the hospital, who also represents Dr. Rose,

that says that there are no other documents available . . .”  (Id, 2019:1-5) 

Let there be no mistake, the entirety of this new Daubert “challenge” is in truth the

“functional equivalent of a do-over.”  Martyny’s files were produced long before the Daubert

hearing.  His opinions were disclosed long before as well.  In fact, he was fully deposed thereon

before the Daubert hearing.  Defendants chose not to file a motion to exclude his opinions and

testimony.  In fact, to this day they have never filed any motion related to Dr. Martyny’s testimony

or opinions in this case.  

Defendants have filed no motion to exclude Dr. Martyny’s opinions, or his test results.  Given

that choice, they need to await trial, and cross-examine Dr. Martyny, if he is called, regarding the

monitor usage they describe.  They should not however, be allowed to defend this case under the

shield of a new attorney’s changing litigation strategy, at severe prejudice to the Plaintiffs.
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C. Defendants’ Monitor Calibration Argument is not an Appropriate Daubert
Challenge, but rather Cross-Examination

If, at the time of trial, evidence is elicited that makes the calibration of the innova monitor

– or any similar device – relevant to questions of fact, then the defendants should have, and doubtless

will have, every opportunity to cross examine witnesses thereon.  Their attempts to do so now, in

this the threshold stage of this case, is improper.  Neither R. 702 nor Daubert, Kuhmo Tire, and their

progeny in this Circuit permit such flagrant attempts to preclude a jury of performing its fact-finding

duty.

1. The Impeachment of an Expert’s Machinery Is Not a Daubert Challenge

The Tenth Circuit Court of Appeals has already found that the calibration of an expert’s

equipment is not a valid reason for a Daubert hearing, let alone a basis for an order of exclusion.

In U.S. v. Lauder,  409 F.3d 1254,(N.M. 2005), the defendant was convicted of drug trafficking and

other charges and appealed to the Tenth Circuit, arguing in part that there was error regarding the

government’s collection of finger-print evidence.  In Lauder, the defendant had moved to exclude

the finger print evidence, the government had countered with an argument that the evidence was

admissible under R. 702, and the Court allowed it.  Id, at 1262.  

As with Dr. Rose here, the defendant / appellant in Lauder did not challenge the

qualifications of Dr. Rose.  Nor did he challenge the methodology itself.  Rather, “Lauder

challenges only the evidence-gathering equipment used to record his known print and this

critical distinction renders Daubert inapplicable.” Id, at 1264 (Emphasis added).  The Lauder

court went on to explain the proper place and manner for disputes concerning equipment.  “Whether

a particular fingerprint device or machine generates an accurate fingerprint image involves an inquiry
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as to whether there is sufficient evidence to authenticate the accuracy of the image and the reliability

of the machine.”  Id, at 1265, FN6.

Finally, the Tenth Circuit Court of Appeals made clear exactly how misdirected the Lauder

defendant’s purported Rule 702 challenge was, and by application, those of defendants’ here is:

Absent some specific objection to the technology underlying the digital equipment,

a court is not required to take testimony as to how the equipment works. If the

party opposing the exhibit has doubts as to whether the matter in question is what its

proponent claims, the proper objection would arise under Rule 901, not Rule 702/

Daubert.

Id. (Emphasis added)

As already made clear above, the entire discussion of the Innova monitor is improper as to

the motion to exclude any portion of Dr. Rose’s opinions.  She did not rely on those results, and Dr.

Martyny is not subject to any motion to exclude or Daubert challenge.  Regardless, under Daubert

and Lauder in this Circuit, any argument that the results of the air sampling with the Innova monitor

are impacted by an alleged failure to calibrate, is itself simply not a R. 702 / Daubert challenge.

Should that evidence be offered at the time of trial, defendants will have every opportunity to

properly cross-examine and impeach as they see fit and the Court allows. 

2. Defendants Own Cited Authority Defeat Their Motion

As already demonstrated, because the clear, repeatedly established application of the 

Daubert analysis in this Circuit is lethal to Defendants’ motion, they simply ignore it.  In lieu of

recognizing the law of the land, Defendants ask this court to consider United States v. O’Shea, 952

F. Supp. 700 (Dist. Colo. 1997) and its discussion of the failure to calibrate a radar gun.  Alas,
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defendants do not tell the court: 1) There was no Daubert challenge made in O’Shea, and 2) the case

went to trial, and the evidence from the radar gun in question was fully submitted, and considered

by the fact-finder in that case, nor 3) It, and the state cases referred to, were all criminal cases in

which the standard of conviction required a higher evidentiary burden.  Id.  

Even the Tenth Circuit Court of Appeals decision defendants cite, is so inapposite to their

argument, it supports Plaintiffs’ here.  In Head v. Lithonia Corp., 881 F.2d 941 (1989), the Court’s

sole focus was that the methodology at issue had not been adequately established as reliable”  “[t]he

record does not sufficiently establish the trustworthiness of topographical brain mapping or its

acceptance in the relevant scientific community. . .”  Id, at 944.  Here, defendants there is no

challenge at all to Dr. Rose’s methodology.  Her differential diagnosis is the exact sort of process

that the Tenth Circuit, and many other jurisdictions, has repeatedly found reliable, as detailed above. 

Moreover, even if Dr. Martyny’s tests were before this Court – and they are not – the defendants

arguments are not that the methodology Dr. Martyny employed was not proper under R. 702 /

Daubert, but rather that the equipment used in that method was somehow subject to impeachment.

In this, the "gate-keeping" stage of the prolonged litigation now before the Court, Plaintiffs

merely ask for the very opportunity afforded the parties in the very cases Defendants cite: to present

evidence to the fact-finder, address any cross-examination as seen fit, and ask a jury to render a

verdict in this matter.  Nothing about the Defendants' instant motion, the supplemental briefing nor

the arguments made therein actually constitute a Daubert / Kuhmo challenge as called for by R. 702. 

Quite to the contrary, even the authority cited by defendants requires that the differential diagnosis

of Dr. Cecile Rose be presented at a full trial on the merits.
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D. THERE IS NO NEED FOR ANOTHER DAUBERT HEARING, BECAUSE
DEFENDANTS HAVE NOT RAISED A DAUBERT ISSUE

Judge Miller denied defendants’ motion to exclude Dr. Rose’s differential diagnosis already. 

He, and now this Court, have provided defendants an opportunity to present some Daubert-based

reason for further hearing and cross-examination of Dr. Rose – not Dr. Martyny.  Defendants did not

do so in their supplemental briefing.  Accordingly, there is no salient Daubert issue presented to this

Court, and Plaintiffs ask that no further hearing be held thereon.

III. CONCLUSION 

Defendants’ renewed motion to exclude Dr. Rose’s differential diagnosis should be denied. 

They have offered this court no connection between her diagnosis and the sole basis of their new

challenge, the alleged faulty calibration of machinery used by a completely separate witness. 

Further, that witness, Dr. Martyny  – though long ago identified as an expert in this case – was never

challenged by a motion to exclude or otherwise, and defendants’ latest briefing is nothing more than

a thinly-veiled attempt at a “do-over.”  Morever, the attempted impeachment of Dr. Martyny’s air

monitoring equipment is the quintessential fodder of cross-examination, not a Daubert challenge.

 Wayne Watson filed this lawsuit well over four (4) years ago.  He should not be further

prejudiced and denied his day in court simply because of substituted counsel’s disagreement with

the litigation strategies and techniques of his predecessor.  The instant motion fails on its faceand

should be denied.     

14
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Respectfully Submitted,

HUMPHREY, FARRINGTON & MCCLAIN, P.C.

/s/ Andrew K. Smith                                                   
Kenneth B. McClain          MO # 32430
Steven E. Crick                  MO # 32654
Scott B. Hall      MO # 50793
Andrew K. Smith            MO # 60485
221 West Lexington, Suite 400
P.O. Box 900
Independence, Missouri 64050
Telephone: (816) 836-5050
Facsimile: (816) 836-8966
ATTORNEYS FOR PLAINTIFFS

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above-foregoing document was served via the Court’s ECF
system to the following counsel of record:

/s/ Andrew K. Smith                                       
ATTORNEY FOR PLAINTIFFS

Jason D. Melichar
Suzanne M. Meintzer
Bruce A. Menk
Darin J. Lang
Kenneth J. Barrish
Scott D. Stevenson
Brett M. Godfrey
Paul J. Rupprecht

jason.melichar@wilsonelser.com
suzanne.meintzer@wilsonelser.com
menkb@hallevans.com
langd@hallevans.com
Barrish@litchfieldcavo.com
Stephenson@litchfieldcavo.com
godfrey@godlap.com
rupprecht@godlap.com
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