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ORDER OF COURT

AND NOW, this day of , 2013, upon consideration of

the Preliminary Objections of Defendants Consolidated Rail Corporation, Norfolk Southern

Railway Company, CSX Transportation, Inc., Mark Mather, Wilbert Den Ouden, Jon A.

Havlicek, Ryan Hill, Ryan Keating, Gary Finningame, Jerry Kaminski, and David Ohr to

Plaintiffs’ Third Amended Complaint, and any responses thereto, it is hereby ORDERED and
DECREED that said Preliminary Objections are SUSTAINED as follows:

)

)

Count I of Plaintiffs’ Third Amended Complaint based on Strict Liability is
hereby DISMISSED, with prejudice, as to Defendants Consolidated Rail
Corporation, Norfolk Southern Railway Company, and CSX Transportation, Inc.;
and

Count II of Plaintiffs’ Third Amended Complaint based on Recklessness is hereby
DISMISSED, with prejudice, as to Defendants Consolidated Rail Corporation,
Norfolk Southern Railway Company, CSX Transportation, Inc., Mark Mather,
and Jon A. Havlicek; and

Count V of Plaintiffs’ Third Amended Complaint based on Medical Monitoring is
hereby DISMISSED, with prejudice, as to Defendants Consolidated Rail
Corporation, Norfolk Southern Railway Company, CSX Transportation, Inc.,
Mark Mather, Wilbert Den Ouden, Jon A. Havlicek, Ryan Hill, Ryan Keating,
Gary Finningame, Jerry Kaminski, and David Ohr.

BY THE COURT:
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BURNS WHITE LLC

By: David A. Damico, Esquire
Daniel B. Donahoe, Esquire

Attorney ID Nos.: 40987 / 58822

Four Northshore Center

106 Isabella Street

Pittsburgh, PA 15212

T:+1412 995 3000

F:+1412 995 3300

GALLAGHER & ROWAN, P.C.

By: Paul F. X. Gallagher, Esquire
Attorney ID No. 16225

1800 JFK Boulevard, Suite 100
Philadelphia, PA 19102
T:+1215 732 8900
F:+1215732 8999

Notice to Plead

To the herein Plaintiffs: You are hereby notified to file a
written response within twenty (20) days from service
hereof or a judgment may be entered against you.

[s/ David A. Damico
David A. Damico, Esq.

Attorneys for Consolidated Rail
Corporation, Norfolk Southern Railway
Company, CSX Transportation, Inc.,
Mark Mather, Wilbert Den Ouden,

Jon A. Havlicek, Ryan Hill, Ryan Keating,
Gary Finningame, Jerry Kaminski,

and David Ohr

ALISON HENRY, et al.,

Plaintiffs,

CONSOLIDATED RAIL

CORPORATION A/K/A CONRAIL

CORPORATION, ET AL.,

Defendants.

IN THE COURT OF COMMON PLEAS
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PRELIMINARY OBJECTIONS OF DEFENDANTS CONSOLIDATED RAIL
CORPORATION, NORFOLK SOUTHERN RAILWAY COMPANY,
CSX TRANSPORTATION, INC., MARK MATHER, WILBERT DEN OUDEN, JON A.
HAVLICEK, RYAN HILL, RYAN KEATING, GARY FINNINGAME,
JERRY KAMINSKI, AND DAVID OHR TO PLAINTIFFS’
THIRD AMENDED COMPLAINT
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AND NOW come Defendants, Consolidated Rail Corporation, Norfolk Southern Railway
Company, CSX Transportation, Inc., Mark Mather, Wilbert Den Ouden, Jon A. Havlicek, Ryan
Hill, Ryan Keating, Gary Finningame, Jerry Kaminski, and David Ohr (collectively, the
“Railroad Defendants”), by and through undersigned counsel, and hereby file these Preliminary
Objections to the Third Amended Complaint of Plaintiffs and aver as follows:

A. FACTUAL AND PROCEDURAL BACKGROUND

1. This lawsuit was initially filed in this Court on May 2, 2013 against the Railroad
Defendants.
2. On June 11, 2013, Plaintiffs filed an Amended Complaint against the Railroad

Defendants which omitted the prior trespass count. Subsequently, on July 22, 2013, Plaintiffs
filed a Second Amended Complaint which, in material part, dropped the nuisance count and
alleged additional facts. Thereafter, on August 29, 2013, Plaintiffs filed a Third Amended
Complaint which alleged additional facts to support their medical monitoring claim. See 3" Am.
Compl., attached hereto as Exhibit A.

3. The Third Amended Complaint seeks damages for alleged personal injuries
arising out of a chemical release that occurred following a train derailment over the Mantua
Creek in Paulsboro, New Jersey, on November 30, 2012. /d. 9 1-5.

4. Plaintiffs’ Third Amended Complaint contains six counts against some or all of
the Railroad Defendants as follows:

Count I — Strict Liability Pursuant to Restatement of Torts (Third)
§§ 519 and 520

Count II — Recklessness

Count IIT — Negligence
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Count IV — Negligent Supervision/Entrustment
Count V — Medical Monitoring
Count VI — Punitive Damages

See 3™ Am. Compl.

5. Under Pennsylvania law, any party may preliminarily object to any pleading
filed by another party on the grounds that the pleading does not have sufficient specificity or
that the pleading lacks legal sufficiency to state a claim upon which relief can be granted. Pa. R.
Civ. P. 1028(a)(3) and (a)(4). A demurrer will be granted when, on the well-pleaded facts
averred, “the law says with certainty that no recovery is possible.” McMahon v. Shea, 688 A.2d
1179, 1181 (Pa. 1997).

6. Because Pennsylvania is the forum, Pennsylvania’s choice-of-law rules apply.
Application of those rules—in particular the “most significant relationship” test set forth in
Griffith v. United Air Lines, Inc., 203 A.2d 796 (Pa. 1964)—compels the conclusion that New
Jersey substantive law governs the substance of Plaintiffs’ claims and the resolution of Railroad
Defendants’ Preliminary Objections.

7. The derailment and the alleged acts of negligence that form the basis of this
lawsuit occurred in New Jersey. Further, all of the Plaintiffs reside in New Jersey, and were
allegedly injured and treated in that state. In fact, none of Plaintiffs’ substantive allegations
relate to any jurisdiction other than New Jersey. Even though Consolidated Rail Corporation is
headquartered in Philadelphia, the overall analysis of the contacts, both qualitatively and
quantitatively, compels application of New Jersey law. Any interest that Pennsylvania may have

is outweighed by New Jersey’s interest in resolving disputes in which New Jersey residents
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alleged that they were injured by an accident that occurred in New Jersey. See Flamer v. N.J
Transit Bus Operations, Inc., 607 A.2d 260, 264 (Pa. Super. Ct. 1992) (applying New Jersey
law to suit brought by Pennsylvania residents against New Jersey bus operator, because “the
place of injury and the place of the alleged tortious conduct is New Jersey [and because] New
Jersey has a strong interest in regulating the conduct of its common carriers”).

B. PRELIMINARY OBJECTION IN THE NATURE OF A DEMURRER AS

TO COUNT I _OF PLAINTIFFS’ THIRD AMENDED COMPLAINT
(STRICT LIABILITY)

8. The Railroad Defendants incorporate by reference the statements contained in the
preceding paragraphs as though fully set forth herein.

9. Count I of Plaintiffs’ Third Amended Complaint asserts a cause of action against
some of the Railroad Defendants' based on Strict Liability. See 3™ Am. Compl. at Count I. In
this count, Plaintiffs conclusorily assert that the “transportation of the toxic and flammable
substance vinyl chloride monomer is an abnormally dangerous activity under the definitions set
forth in the Restatement of Torts (Third) §§ 519 and 520" and that the “Railroad Defendants
engaged in an abnormally dangerous activity for which common law strict liability applies for
transporting hazardous substances.” /d. 49 120, 121.

10. However, these allegations fail to state a viable strict-liability claim because the
Railroad Defendants are, as a matter of law, exempt from strict liability because they are
common carriers with a legal obligation to transport hazardous freight.

11. Common carriers such as the Railroad Defendants are not subject to strict liability

for materials that they are legally obligated to carry. Restatement (Third) of Torts § 521 (1977).

" Count I is asserted against Consolidated Rail Corporation, Norfolk Southern Railway

Company and CSX Transportation, Inc.
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12.  Because common carriers have a public duty to transport hazardous materials,
courts around the country have long recognized an exception to strict liability under the
abnormally-dangerous-activity doctrine for common carriers. See, e.g., Actiesselskabet Ingrid v.
Cent. RR. Co. of N.J., 216 F. 72, 78 (2d Cir. 1914). The Seventh Circuit has observed, for
example, that “the usual view is that common carriers are not subject to strict liability for the
carriage of materials that make the transportation of them abnormally dangerous.” Ind. Harbor
Belt Ry. Co. v. Am. Cynamid Co., 916 F.2d 1174, 1180 (7th Cir. 1990) (citing Restatement §
521); see also Town of E. Troy v. Soo Line R.R. Co., 409 F. Supp. 326, 330 (D. Wis. 1976)
(ruling that “a common carrier is not subject to strict liability for the transportation of goods
which it is required by law to undertake™); Christ Church Parish v. Cadet Chem. Corp., 199
A.2d 707, 708-09 (Conn. Super. Ct. 1964) (holding that a common carrier is not subject to strict
liability for transportation of dangerous chemicals); Pecan Shoppe v. Tri-State Motor Transit
Co., 573 S.W.2d 431, 437-39 (Mo. Ct. App. 1978) (adopting “the majority view” that strict
liability does not apply to common carriers of hazardous or explosive materials); Pope v. Edward
M. Rude Carrier Corp., 75 S.E.2d 584, 597 (W. Va. 1953) (ruling that a common carrier is not
subject to strict liability for transportation of explosives).

13.  Although the New Jersey Supreme Court has yet to adopt Section 521 expressly,
there can be no doubt that New Jersey courts would embrace the common-carrier exception
given that courts around the country have recognized the same limitation on strict liability and,
more importantly, that Section 521 of the Restatement is already a background feature of New
Jersey tort law. New Jersey has adopted the general rule of strict liability for abnormally
dangerous activity, as that rule is stated in Section 519 of the Restatement. See Bahrle v. Exxon

Corp., 145 N.J. 144, 155-57 (1996); T & E Indus. v. Safety Light Corp., 123 N.J. 371, 390,
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(1991). Incorporated within that rule is the common-carrier exception of Section 521. See
Restatement (Third) of Torts § 519 cmt. a (“The general rule . . . is subject to exceptions and
qualifications too numerous to be included within a single Section. It should therefore be read
together with §§ 520 to 524A, by which it is limited.”).

14.  In this case, the common-carrier exception of Section 521 precludes holding the
Railroad Defendants strictly liable. As common carriers, the Railroad Defendants, under federal
law, have a public duty to provide “transportation or service on reasonable request.” 49 U.S.C. §
11101. Pursuant to this duty, the Railroad Defendants are required to accept carriage of
hazardous materials. See Classification Ratings of Chems., Conrail, 3 1.C.C. 3d 331, 338, 1986
WL 328053 at *5 (I.C.C. Dec. 19, 1986), attached as Exhibit B. (“Once a reasonable request for
transportation of [hazardous] chemicals is made, [the railroad] has a common carrier obligation
to transport them.”); Town of E. Troy, 409 F. Supp. at 330 (D. Wis. 1976) (railroads are required
by law to undertake transportation of chemicals). This duty applies even when a railroad
transports hazardous materials through residential areas. See also Union Pacific R.R. Co.—
Petition for Declaratory Order, STB Finance Docket No. 35219, 2009 WL 1630587, at *1 (June
11, 2009), attached at Exhibit C (finding that the railroad had an obligation to transport chlorine,
even through so-called High Threat Urban Areas).

WHEREFORE, the Railroad Defendants respectfully request that this Honorable Court
sustain their Preliminary Objection and dismiss Count I of Plaintiffs” Third Amended Complaint
based on Strict Liability against the Railroad Defendants, with prejudice.

C. PRELIMINARY OBJECTION IN THE NATURE OF A DEMURRER TO

COUNT 11 OF PLAINTIFFS’ THIRD AMENDED COMPLAINT
(RECKLESSNESS)
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15.  The Railroad Defendants incorporate by reference the statements contained in the
preceding paragraphs as though fully set forth herein.

16.  Count II of Plaintiffs” Third Amended Complaint asserts a cause of action against
some of the Railroad Defendants® based on “Recklessness.” See 3 Am. Compl. at Count II.
However, recklessness is not an independent cause of action that has been recognized in New
Jersey. See Phoenix Pinelands Corp. v. United States, CIV 09-2237, 2010 WL 1704743, at *4
(D.NJ. Apr. 26, 2010) (*New lJersey does not appear to recognize an independent tort of
‘recklessness.””); Dixon v. CEC Entm’t, Inc., 2008 WL 2986422 at *8 (N.J. Super. App. Div.
Aug. 6, 2008) (“courts in New Jersey have not ‘squarely addressed’ the viability of
‘recklessness’ as a cause of action”).

WHEREFORE, the Railroad Defendants respectfully request that this Honorable Court
sustain their Preliminary Objection and dismiss Count II of Plaintiffs’ Third Amended Complaint
based on Recklessness against the Railroad Defendants, with prejudice.

D. PRELIMINARY OBJECTION ON THE GROUND OF INSUFFICIENT

SPECIFICITY AND/OR IN THE NATURE OF A DEMURRER AS TO

COUNT V_OF PLAINTIFFS’ THIRD AMENDED COMPLAINT
(MEDICAL MONITORING)

17.  The Railroad Defendants incorporate by reference the statements contained in the
preceding paragraphs as though fully set forth herein.

18.  Count V of Plaintiffs’ Third Amended Complaint is a request for medical
monitoring. The New Jersey Supreme Court has held that plaintiffs seeking the extraordinary

remedy of medical monitoring must establish:

? Count II is asserted against Consolidated Rail Corporation, Norfolk Southern Railway
Company, CSX Transportation, Inc., Mark Mather and John A. Havlicek.
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The significance and extent of exposure to chemicals, the toxicity of the
chemicals, the seriousness of the disease for which the individuals are at risk,
the relative increase in the chance of onset of disease in those exposed, and
the value of early diagnosis, such that surveillance to monitor the effect of
exposure to toxic chemicals is reasonable and necessary.
Mauro v. Raymark Indus., Inc., 561 A.2d 257,263 (N.J. 1989).
19.  Despite the fact that Plaintiffs added language to their Third Amended Complaint

relating to their medical monitoring claims, Plaintiffs have done little more than add the
appearance of more detail, without providing the necessary substance.

20.  Accordingly, Plaintifts’ Third Amended Complaint fails under Pennsylvania Rule
of Civil Procedure 1019(a) because it is still devoid of allegations setting forth the material facts
necessary to recover on a medical-monitoring claim. Lerner v. Lerner, 954 A.2d 1229, 1235-36
(Pa. Super. Ct. 2008); see also Roman Mosaic & Tile Co. v. Aetna Cas. & Sur. Co., 704 A.2d
665, 669-70 (Pa. Super. Ct. 1997) (explaining that Rule 1019(a) requires fact pleading, wherein
the plaintiff must give notice of the claim, synopsize the facts essential to support the claim and
define the issues raised).

21. The Third Amended Complaint does not contain factual allegations showing that
Plaintiffs suffered any significant exposure to vinyl chloride, that such an exposure would put
any specific plaintiff at a significantly increased risk of developing any specific disease, or that a
reasonable and effective medical-monitoring regimen exists for that disease. Instead, Plaintiffs
have done little more than loosely paraphrase the elements governing the availability of the
medical-monitoring remedy. 3™ Am. Compl. 99 108-113; 152-160.

22. Even in federal court, where a less stringent pleading standard applies, see Roman
Mosaic, 704 A2d at 669-770, similarly conclusory medical-monitoring claims have been

dismissed for insufficient specificity and legal insufficiency. See Bourgeois v. Exxon Mobil
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Corp., 2012 WL 548294, at *2 (E.D. La. Feb. 16, 2012) (dismissing claim for medical
monitoring where “plaintiff generically ple[aded] that ‘a monitoring procedure exists, and
existed at the time of exposure, in the form of the medical monitoring protocol which plaintiff
seeks as an element of damage and which is effective for the early detection of cancer’”); accord
Baker v. Westinghouse Elec. Corp., 70 F.3d 951, 953 (7th Cir. 1995) (noting that the district
court had dismissed the medical monitoring claims because, among other things, the plaintiff had
failed to adequately allege a significant exposure); Frye v. L'Oreal USA, Inc., 583 F. Supp. 2d
954, 959 (N.D. IIl. 2008) (“[P]laintiff alleges no facts . . . sufficient to require medical
monitoring above the speculative level.”). -

WHEREFORE, the Railroad Defendants respectfully request that this Honorable Court
sustain their Preliminary Objection and dismiss Count V of Plaintiffs’ Third Amended
Complaint based on Medical Monitoring against the Railroad Defendants, with prejudice.

The Railroad Defendants incorporate by reference the arguments set forth in the attached
Memorandum of Law as though set forth in full herein.

Respectfully submitted,
BURNS WHITE LLC

By:  /s/David A. Damico
David A. Damico, Esquire
PA 1.D. No. 40987
Daniel B. Donahoe, Esquire
PA LI.D. No. 58822

BURNS WHITE LLC
Four Northshore Center
106 Isabella Street
Pittsburgh, PA 15212
412-995-3000
412-995-3300 facsimile
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GALLAGHER & ROWAN, P.C.

/s/ Paul F.X. Gallagher
Paul F. X. Gallagher, Esquire
PA ID No. 16225

GALLAGHER & ROWAN, P.C.
1800 JFK Boulevard, Suite 100
Philadelphia, PA 19102
215-732-8900

215-732-8999 facsimile

Attorneys for Defendants, Consolidated Rail
Corporation, Norfolk Southern Railway
Company, CSX Transportation, Inc., Mark
Mather, Wilbert Den QOuden, Jon A.
Havlicek, Ryan Hill, Ryan Keating, Gary
Finningame, Jerry Kaminski, and David
Ohr
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BURNS WHITE LLC

By: David A. Damico, Esquire
Daniel B. Donahoe, Esquire

Attorney ID Nos.: 40987 / 58822

Four Northshore Center

106 Isabella Street

Pittsburgh, PA 15212

T:+1412 995 3000

F:+1412 995 3300

GALLAGHER & ROWAN, P.C.

By: Paul F. X. Gallagher, Esquire
Attorney ID No. 16225

1800 JFK Boulevard, Suite 100
Philadelphia, PA 19102
T:+1215 732 8900

F:+1215 732 8999

Attorneys for Consolidated Rail
Corporation, Norfolk Southern Railway
Company, CSX Transportation, Inc.,
Mark Mather, Wilbert Den Ouden,

Jon A. Havlicek, Ryan Hill, Ryan Keating,
Gary Finningame, Jerry Kaminski,

and David Ohr

ALISON HENRY, et al.,

Plaintiffs,

CONSOLIDATED RAIL

CORPORATION A/K/A CONRAIL

CORPORATION, ET AL.,

Defendants.
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DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF
PRELIMINARY OBJECTIONS TO PLAINTIFFS’ THIRD AMENDED COMPLAINT

AND NOW COME Defendants, Consolidated Rail Corporation, Norfolk Southern

Railway Company, CSX Transportation, Inc., Mark Mather, Wilbert Den Ouden, Jon A.

Havlicek, Ryan Hill, Ryan Keating, Gary Finningame, Jerry Kaminski, and David Ohr,

(hereinafter collectively referred to as the “Railroad Defendants™), by and through undersigned
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counsel, and file the following Memorandum of Law in Support of their Preliminary Objections

to Plaintiffs’ Third Amended Complaint.

MATTER BEFORE THE COURT

The Railroad Defendants’ Preliminary Objections to Plaintiffs’ Third Amended

Complaint.

STATEMENT OF QUESTIONS INVOLVED

Question: Should Count I of Plaintiffs’ Third Amended Complaint based upon Strict
Liability be dismissed because it is legally insufficient?

Suggested Answer: Yes.

Question: Should Count II of Plaintiffs’ Third Amended Complaint based upon
Recklessness be dismissed because it is legally insufficient?

Suggested Answer: Yes.

Question: Should Count V of Plaintiffs’ Third Amended Complaint based upon Medical
Monitoring be dismissed because it is legally insufficient and/or because it is not
pleaded with sufficient specificity?

Suggested Answer: Yes.
FACTS

Plaintiffs instituted the instant action against the Railroad Defendants on May 2, 2013,
seeking damages for personal injuries and economic losses arising out of a chemical release that
occurred following a train derailment over the Mantua Creek in Paulsboro, New Jersey, on
November 30, 2012. See 3" Am. Compl. 9 1-15. On June 11, 2013, Plaintifts filed an Amended
Complaint against the Railroad Defendants which omitted the prior trespass count. Subsequently,

on July 22, 2013, Plaintiffs filed a Second Amended Complaint which, in material part, dropped
2
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the nuisance count and alleged additional facts. Thereafter, on August 29, 2013, Plaintiffs filed a
Third Amended Complaint which alleged additional facts to support their medical monitoring
claim.

Plaintiffs’ Third Amended Complaint contains six counts against some or all of the
Railroad Defendants as follows:

Count I — Strict Liability Pursuant to Restatement of Torts (Third)
§§ 519 and 520

Count II — Recklessness

Count IIT — Negligence

Count IV — Negligent Supervision/Entrustment
Count V — Medical Monitoring

Count VI — Punitive Damages
See 3" Am. Compl.

However, as set forth below, Plaintiffs’ counts with respect to strict liability and
recklessness fail to state claims upon which relief can be granted. Further, notwithstanding their
amended pleading, Plaintiffs have still failed to plead specific facts to support their claim for
medical monitoring. Accordingly, the Railroad Defendants hereby file the instant Preliminary
Objections, and for the reasons set forth below, request that these Preliminary Objections be
granted in the form of the attached proposed order.

LEGAL ARGUMENT

A. Standard of Review

Pennsylvania Rule of Civil Procedure 1028(a)(3) allows for preliminary objections based

on “insufficient specificity in a pleading.” Such a preliminary objection asserts “lack of
3
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specificity of pleading pursuant” to Rule 1019(a), which requires a complaint to state the
“material facts on which a cause of action . . . is based . . . in a concise and summary form.”
Kapacs v. Martin, 81 Pa. D. & C. 4th 509, 515 (Phil. Ct. Com. P1L. 2006). The “material facts” are
the “facts essential to support the claim,” and pleadings accordingly will “withstand challenge
under [Rule] 1019(a)” only if “(1) they contain averments of all of the facts the plaintiff will
eventually have to prove in order to recover, and (2) they are sufficiently specific so as to enable
defendant to prepare his defense.” Lerner v. Lerner, 954 A.2d 1229, 1235-36 (Pa. Super. Ct.
2008) (quotation marks omitted; emphasis added). Furthermore, claims of fraud must “be
averred with particularity.” Pa. R. Civ. P. 1019(b).

Pennsylvania Rule of Civil Procedure 1028(a)(4) allows for preliminary objections based
on “legal insufficiency of a pleading.” When reviewing preliminary objections in the form of a
demurrer, the Court must presume the truth of “all well-pleaded material, factual averments and
all inferences fairly deducible therefrom.” Tucker v. Philadelphia Daily News, 757 A.2d 938,
941-42 (Pa. Super. Ct. 2000). A preliminary objection in the nature of a demurrer is properly
granted when the pleading is insufficient. Hess v. Fox Rothschild, LLP, 925 A.2d 798, 805 (Pa.
Super. 2007); Pa. R. Civ. P. 1028(a)(4).

B. Choice of Law: New Jersev Substantive Law Governs

To the extent there is any conflict between Pennsylvania and New Jersey law as to any of
Plaintiffs’ claims, New Jersey substantive law governs. Because Pennsylvania is the forum,
Pennsylvania’s choice-of-law rules apply. See Troxel v. A.I. DuPont Inst., 636 A.2d 1179 (Pa.
Super. 1994). Pennsylvania employs the “most significant relationship” test, which evaluates the
“policies and interests underlying the particular issue before the court” and the “relationship of

the particular contacts to those policies.” Griffith v. United Air Lines, Inc., 203 A.2d 796, 802,

4
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805-06 (Pa. 1964). “In determining which state has the greater interest in the application of its
law,” the court examines “what contacts each state has with the accident.” Cipolla v. Shaposka,
267 A.2d 854, 856 (Pa. 1970). “Contacts considered vital in determining the state of the most
significant relationship include place of injury, place of conduct, domicile of parties, and the
place where the relationship between parties is centered.” Griffith, 203 A.2d at 802.

Here, these factors point towards application of New Jersey law. All of the Plaintiffs
reside in New Jersey, and New Jersey is where their alleged injuries were sustained. See Am.
Compl. 49 1, 17-36. The derailment and the alleged acts of negligence that form the basis of this
lawsuit occurred in New Jersey. In fact, none of Plaintiffs’ substantive allegations relate to any
jurisdiction other than New Jersey. Even though Consolidated Rail Corporation is headquartered
in Philadelphia, any interest that Pennsylvania may have is outweighed by New Jersey’s interest
in resolving disputes in which New Jersey residents allege that they were injured by an accident
that occurred in New Jersey. Accordingly, the law of New Jersey governs.

As this Court recently explained, “Pennsylvania courts have refused to apply
Pennsylvania substantive law where the plaintiff was injured in his home state and other
qualitative contacts with the resident’s state were present.” A.B. v. Ortho-McNeil-Janssen
Pharms., 2013 Phila. Ct. Com. Pl. LEXIS 84, at *77-78 (Apr. 5, 2013) (New, l.), appeal
docketed, 3229 EDA 2012 (Pa. Sup. Ct. Nov. 29, 2012). Here, there can be no question that the
“most significant relationship” test requires applying New Jersey substantive law because New
Jersey is where the derailment happened, where the Railroad Defendants’ conduct as to the
operation of the train and the maintenance of the bridge occurred, where Plaintiffs are domiciled,
and where Plaintiffs were allegedly exposed to vinyl chloride and injured. See, e.g., Flamer v.

N.J. Transit Bus Operations, Inc., 607 A.2d 260, 264 (Pa. Sup. Ct. 1992) (applying New Jersey

5
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law to suit brought by Pennsylvania residents against New Jersey bus operator, because “the
place of injury and the place of the alleged tortious conduct is New Jersey [and because] New
Jersey has a strong interest in regulating the conduct of its common carriers”); Leonard v. Reed,
62 Pa. D. & C. 4th 166, 173 (Com. Pl 2003) (finding “no significant relationship to
Pennsylvania that would call for application of our law rather than that of New Jersey” where
“sole connection with Pennsylvania” was residence of defendant and “[t]he place of injury and
tortious conduct occurred . . . in the State of New Jersey”); Endre v. Trump Marina, 42 Pa. D. &
C. 4th 106, 108, 110-11 (Com. PIL. 1999) (concluding that “New Jersey has a greater interest in
the application of its law to this action,” where “plaintiff . . . suffered injuries . . . in Atlantic
City, New Jersey[,] [p]laintiff’s medical treatment occurred in New Jersey[,] the plaintiff is
domiciled . . . in New Jersey” and only connection with Pennsylvania was “that the defendant
regularly conducts business in Philadelphia™); Knipe v. SmithKline Beecham, 583 F. Supp. 2d
602, 615-16 (E.D. Pa. 2008) (applying New Jersey law to claims of “fraud” and “negligent
misrepresentation” where plaintiff was a resident of New Jersey, plaintiff’s injury and
defendant’s conduct occurred in New Jersey, “purported representations . . . were received in
New Jersey,” and only contact outside of New Jersey was defendant’s domicile); O 'Keefe v.
Mercedes-Benz USA, LLC, 214 F.R.D. 266, 273 n.3 (E.D. Pa. 2003) (“We have little doubt that
New Jersey law would govern ... because New Jersey is where the alleged misconduct and

fraudulent concealment took place and where the alleged deceptive statements originated.”).
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C. Preliminary Objection In The Nature Of A Demurrer As To Count I Of
Plaintiffs’ Third Amended Complaint (Strict Liability)

Count I of Plaintiffs’ Third Amended Complaint asserts a cause of action against some of
the Railroad Defendants® based on Strict Liability. See 3™ Am. Compl. at Count I. In this count,
Plaintiffs conclusorily assert that the “transportation of the toxic and flammable substance vinyl
chloride monomer is an abnormally dangerous activity under the definitions set forth in the
Restatement of Torts (Third) §§ 519 and 520” and that the “Railroad Defendants engaged in an
abnormally dangerous activity for which common law strict liability applies for transporting
hazardous substances . . . .” Id. 99 120, 121. However, these allegations fail to state a viable
strict-liability claim because the Railroad Defendants, as common carriers with a legal obligation
to transport hazardous freight, are exempt from strict liability as a matter of law.

Common carriers, such as the Railroad Defendants, are not subject to strict liability for
materials that they are legally obligated to carry. Because common carriers have a public duty to
transport hazardous materials, courts around the country have long recognized an exception to
strict liability under the abnormally-dangerous-activity doctrine for common carriers. See
Restatement (Third) of Torts § 521 (1977); see also Ind. Harbor Belt R.R. Co. v. Am. Cyanamid
Co., 916 F.2d 1174, 1180 (7th Cir. 1990) (“common carriers are not subject to strict liability for
the carriage of materials that make the transportation of them abnormally dangerous, because a
common carrier cannot refuse service to a shipper of a lawful commodity™); Actiesselskabet
Ingrid v. Cent. R.R. Co. of N.J, 216 F. 72, 78 (2d Cir. 1914) (it “would be an extraordinary

doctrine for courts of justice to promulgate to say that a common carrier is under legal obligation

* Count [ is asserted against Consolidated Rail Corporation, Norfolk Southern Railway Company
and CSX Transportation, Inc.
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to transport [a hazardous material] and is an insurer against any damage which may result in the
course of transportation, even though it has been guilty of no negligence™); Town of E. Troy v.
Soo Line R.R. Co., 409 F. Supp. 326, 330 (D. Wis. 1976) (striking strict liability claim because
“a common carrier is not subject to strict liability for the transportation of goods which it is
required by law to undertake,” and thus defendant railroad could not be held liable for damage
caused by the derailment of the defendant’s train and consequent chemical release); Pecan
Shoppe v. Tri-State Motor Transit Co., 573 S.W.2d 431, 437-39 (Mo. Ct. App. 1978) (adopting
“the majority view” that strict liability does not apply to common carriers of hazardous or
explosive materials); Pope v. Edward M. Rude Carrier Corp., 75 S.E.2d 584, 597 (W. Va. 1953)
(ruling that a common carrier is not subject to strict liability for transportation of explosives).
Put simply, the common carrier is not “an insurer of the safety of third persons.” Christ Church
Parish v. Cadet Chem. Corp., 199 A.2d 707, 709 (Conn. Super. Ct. 1964).

The Restatement succinctly sums up the rule: Strict liability does not apply “if the
activity is carried on in pursuance of public duty imposed upon the actor as a . . . common
carrier.” Restatement (Third) of Torts § 521. Thus, when, as here, a common carrier “is
required to carry [abnormally dangerous materials] as are offered to it for carriage, [it] is not
liable for harm done . . . unless it has failed to take that care in their carriage which their
dangerous character requires.” /d. cmt. a. In other words, a common carrier is subject to liability
for the transport of hazardous materials only under negligence principles, and not under a theory
of strict liability.

Although the New Jersey Supreme Court has not yet had occasion to expressly adopt
Section 521, there can be no doubt that New Jersey courts would embrace the common-carrier

exception. First, courts nationwide have recognized the same limitation on strict liability. See
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supra at pp. 7-8. Third, “New Jersey typically gives substantial weight to the Restatement view,
particularly in respect of issues it has not yet addressed.” In re Lead Paint Litig., 924 A.2d 484,
496 n.4 (N.J. 2007) (quotation marks omitted). Third, and most importantly, Section 521 of the
Restatement is already an implicit part of New Jersey law. New Jersey has adopted the general
rule of strict liability for abnormally dangerous activity, as stated in Section 519 of the
Restatement. See, e.g., Bahrle v. Exxon Corp., 145 N.J. 144, 155-57, 678 A.2d 225, 231 (1996);
T & E Indus., Inc. v. Safety Light Corp., 123 N.J. 371, 394-95, 587 A.2d 1249, 1261 (1991).
Incorporated within that rule is the common-carrier exception of Section 521. See Restatement
(Third) of Torts § 519 cmt. a (1977) (“The general rule . . . is subject to exceptions and
qualifications too numerous to be included within a single Section. It should therefore be read
together with §§ 520 to 524A, by which it is limited.”). For its part, the New Jersey Appellate
Division has recognized that the strict-liability doctrine of the Restatement encompasses Sections
519-24. See Majestic Realty Assocs., Inc. v. Toti Contracting Co., 54 N.J. Super. 419, 427, 149
A.2d 288, 292 (App. Div. 1959). This is convincing evidence that New Jersey courts would
follow Section 521. See In re Hanford Nuclear Reservation Litig., 534 F.3d 986, 1006 (9th Cir.
2008) (holding that Washington state courts would adopt Section 521 because they had adopted
Section 519 and noting that, “of the states that have adopted §§ 519-20, the vast majority has
also adopted the subsequent exceptions™).

In this case, the common-carrier exception of Section 521 precludes holding the Railroad
Defendants strictly liable. Under federal law, the Railroad Defendants, as common carriers, may
not refuse a reasonable request for transportation. See 49 U.S.C. § 11101(a) (“A rail carrier
providing transportation or service subject to the jurisdiction of the Board under this part shall

provide the transportation of service on reasonable request.”). Thus, the Railroad Defendants are
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bound to accept carriage of hazardous materials. See Classification Ratings on Chems., Conrail,
April 30, 1986, 3 1.C.C. 3d 331, 338, 1986 WL 328053 at *5 (I.C.C. Dec. 19, 1986) (“Once a
reasonable request for transportation of [hazardous] chemicals is made, Conrail has a common
carrier obligation to transport them.”) (attached as Exhibit B); Town of E. Troy, 409 F. Supp. at
330 (railroads are required by law to undertake transportation of chemicals). This requirement
applies even when a railroad transports hazardous materials through urban areas. See Union Pac.
R.R. Co.—Petition for Declaratory Order, S.T.B. Finance Docket No. 35219, at 1 (June 11,
2009) (ruling that Union Pacific Railroad had an obligation to transport chlorine, even through
so-called High Threat Urban Areas) (attached as ’Exhibit ).

Because the common-carrier exception precludes strict liability for abnormally dangerous
activity when there is a duty to accept abnormally dangerous freight, and because the Railroad
Defendants were under a legal obligation to accept carriage of the vinyl chloride, they cannot be
held liable in strict liability for resulting harm.

WHEREFORE, the Railroad Defendants respectfully request that this Honorable Court
sustain their Preliminary Objection and dismiss Count I of Plaintiffs’ Third Amended Third
Complaint based on Strict Liability against the Railroad Defendants, with prejudice.

D. Preliminary Objection in the Nature of a Demurrer to Count II of Plaintiffs’
Third Amended Complaint (Recklessness)

Count II of Plaintiffs’ Third Amended Complaint alleges a cause of action against some

of the Railroad Defendants’ based on “Recklessness.” See 3 Amended Complaint at Count II.

However, recklessness has not been recognized in New Jersey as an independent cause of action.

“ Count II is asserted against Consolidated Rail Corporation, Norfolk Southern Railway
Company, CSX Transportation, Inc., Mark Mather and John A. Havlicek.
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See Phoenix Pinelands Corp. v. United States, CIV 09-2237, 2010 WL 1704743, at *4 (D.N.J.
Apr. 26, 2010) (“New Jersey does not appear to recognize an independent tort of
‘recklessness.””); Dixon v. CEC Entm’t, Inc., 2008 WL 2986422, at *8 (N.J. Super. A.D. Aug. 6,
2008) (“courts in New Jersey have not ‘squarely addressed’ the viability of ‘recklessness’ as a
cause of action”).

Rather, recklessness is a legal term used to identify the heightened degree of culpability
needed to support other claims, such as a claim for punitive damages sounding in negligence.’
“To warrant a punitive award, the defendant’s conduct must have been wantonly reckless or
malicious.” Nappe v. Anschelewitz, Barr, Ansell & Bonello, 97 N.J. 37,49 477 A.2d 1224 (1984)
(citations omitted).® Thus, “recklessness” describes aggravated misconduct in connection with
another cause of action, and is not itself a freestanding cause of action.

WHEREFORE, the Railroad Defendants respectfully request that this Honorable Court
sustain their Preliminary Objection and dismiss Count II of Plaintiffs” Third Amended Complaint

based on Recklessness against the Railroad Defendants, with prejudice.

E. Preliminary Objection On The Ground Of Insufficient Specificity And/Or In
The Nature Of A Demurrer As To Count V of Plaintiffs’ Third Amended
Complaint (Medical Monitoring)

N

> Although the Railroad Defendants seek dismissal of the recklessness claim, they do not,
at this juncture, seek dismissal of Plaintiffs’ punitive-damages claim.

6 New Jersey’s Punitive Damages Act, N.J. STAT. ANN. § 2A:15-5.12(b), provides: “In
determining whether punitive damages are to be awarded, the trier of fact shall consider all
relevant evidence, including but not limited to, the following: . . . (2) The defendant’s awareness
of reckless disregard of the likelihood that the serious harm at issue would arise from the
defendant’s conduct.”
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Count V of Plaintiffs’ Third Amended Complaint is a request for medical monitoring.
The New Jersey Supreme Court has held that plaintiffs seeking the extraordinary remedy of
medical monitoring must establish:

The significance and extent of exposure to chemicals, the toxicity of the

chemicals, the seriousness of the disease for which the individuals are at risk, the

relative increase in the chance of onset of disease in those exposed, and the value

of early diagnosis, such that surveillance to monitor the effect of exposure to toxic

chemicals is reasonable and necessary.

Mauro v. Raymark Indus., Inc., 561 A.2d 257, 263 (N.J. 1989).

Despite the addition of language in the Third Amended Complaint, Plaintiffs’ medical-
monitoring claim fails under Pennsylvania Rule of Civil Procedure 1019(a) because the Third
Amended Complaint is still devoid of substantive allegations setting forth the material facts
necessary to recover on such a claim. Lerner, 954 A.2d at 1235-36; see also Roman Mosaic &
Tile Co. v. Aetna Cas. & Sur. Co., 704 A.2d 665, 669-70 (Pa. Super. Ct. 1997) (explaining that
Rule 1019(a) requires fact pleading, wherein the plaintiff must give notice of the claim,
synopsize the facts essential to support the claim and define the issues raised”). The Third
Amended Complaint still does not, for example, contain factual allegations showing that
Plaintiffs suffered any significant exposure to vinyl chloride, that such an exposure would put
any specific Plaintiff at a significantly increased risk of developing any specific disease, or that a
reasonable and effective medical-monitoring regimen exists for that disease.

Instead, Plaintiffs have done little more than add the appearance of detail, without saying
anything of substance. They loosely paraphrase the elements governing the availability of the
medical-monitoring remedy. 3" Am. Compl. 99 108-113; 152-160. These vague and conclusory

allegations are legally insufficient. See Lerner, 954 A.2d at 1239 (holding that allegations that

“consist solely of conclusions of law” are deficient, because Rule 1019(a) requires pleading of
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“material facts”). Even in federal court, where a less stringent pleading standard applies, see
Roman Mosaic, 704 A.2d at 669-770, similarly conclusory medical-monitoring claims have been
dismissed for insufficient specificity and legal insufficiency. See, e.g., Bourgeois v. Exxon Mobil
Corp., 2012 WL 548294, at *2 (E.D. La. Feb. 16, 2012) (dismissing claim for medical
monitoring where “plaintiff generically ple[aded] that ‘a monitoring procedure exists, and
existed at the time of exposure, in the form of the medical monitoring protocol which plaintiff
seeks as an element of damage and which is effective for the early detection of cancer’”); accord
Baker v. Westinghouse Elec. Corp., 70 F.3d 951, 953 (7th Cir. 1995) (noting that the district
court had dismissed the medical monitoring claims because, among other things, the plaintiff had
failed to adequately allege a significant exposure); Frye v. L’Oreal USA, Inc., 583 F. Supp. 2d
954, 959 (N.D. Ill. 2008) (“[P]laintiff alleges no facts . . . sufficient to require medical
monitoring above the speculative level.”). A fortiori, the instant preliminary objection should be
sustained. In the absence of any concrete factual allegations in the Third Amended Complaint
supporting a claim for medical monitoring, Count V must be dismissed.

WHEREFORE, the Railroad Defendants respectfully request that this Honorable Court
sustain their Preliminary Objection and dismiss Count V of Plaintiffs’ Third Amended
Complaint based on Medical Monitoring against Railroad Defendants, with prejudice.

RELIEF SOUGHT

For all the reasons stated above, Defendants, Consolidated Rail Corporation, Norfolk
Southern Railway Company, CSX Transportation, Inc., Mark Mather, Wilbert Den Ouden, Jon

A. Havlicek, Ryan Hill, Ryan Keating, Gary Finningame, Jerry Kaminski, and David Ohr,
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respectfully request that this Honorable Court sustain their Preliminary Objections and enter an

Order in the proposed form attached hereto.

By:

14

Respectfully submitted,

BURNS WHITE LLC

/s/ David A. Damico

David A. Damico, Esquire
PA 1.D. No. 40987

Daniel B. Donahoe, Esquire
PA LD. No. 58822

BURNS WHITE LLC
106 Isabella Street
Pittsburgh, PA 15212
412-995-3000
412-995-3300 facsimile

GALLAGHER & ROWAN, P.C.
/s/ Paul F.X. Gallagher

Paul F. X. Gallagher, Esquire
PA ID No. 16225

GALLAGHER & ROWAN, P.C.
1800 JFK Boulevard, Suite 100
Philadelphia, PA 19102
215-732-8900

215-732-8999 facsimile

Attorneys for Defendants, Consolidated Rail
Corporation, Norfolk Southern Railway
Company, CSX Transportation, Inc., Mark
Mather, Wilbert Den Quden, Jon A.
Havlicek, Ryan Hill, Ryan Keating, Gary
Finningame, Jerry Kaminski, and David
Ohr
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CERTIFICATE OF SERVICE

It is hereby certified that a true and accurate copy of the foregoing Preliminary
Objections to Plaintiffs’ Third Amended Complaint and Memorandum of Law was filed using
The Philadelphia Courts Electronic Filing System, and served upon the all counsel of record via

the Electronic Filing System this 19th day of September, 2013:

/s/ David A. Damico
Attorneys for Defendants
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VERIFICATION

I, David A. Damico, Esquire, verify that the facts set forth in the foregoing Preliminary
Objections to Plaintiffs’ Third Amended Complaint of Defendants, Consolidated Rail
Corporation, Norfolk Southern Railway Company, CSX Transportation, Inc., Mark Mather,
Wilbert Den Ouden, Jon A. Havlicek, Ryan Hill, Ryan Keating, Gary Finningame, Jerry
Kaminski, and David Ohr, and Memorandum of Law in support of the same are true and correct
to the best of my knowledge, information and belief. I understand that false statements made
therein are made subject to the penalties of 18 Pa. C.S.A. section 4904 (relating to unsworn

falsification to authorities).

OsC O

David A. Damico, Esquire

By:

Date: September 19, 2013

Case ID: 130405009
Control No.: 13092379



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27

